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Supreme Court

No. 97-100-C.A.
(PL/87-473A)

State

Frederick Wilding.
Present: Weisberger, C.J., Lederberg, Bourcier, Flanders, and Goldberg, JJ.
OPINION

Bourcier, Justice. Cassandra Quattrocchi (Cassandra) was born on October 7, 1986. On
November 2, 1986, she was severdly beaten about the head, sustained severe brain injury, and died on
November 10, 1986. Her totd lifetime was thirty-four days, total weight, some seven pounds; total
height, twenty-one and one-quarter inches.

Frederick Wilding (Wilding), Cassandra's biologicd father, was indicted for, and charged with
her murder. Following this, his second, conviction for murder in the second degree by a Superior Court
tria jury, he appedlsto this Court, seeking reversal of his conviction and a second new trid.

Wilding asserts on gpped that the trid justice erred (1) by refusing to permit the introduction of
certain psychologica-counseling records during the cross-examination of the victim’'s mother, which he
clams suggested that the mother engaged in a pattern of child abuse directed a her current children,
thereby denying him his condtitutiond right to present a defense and confront his accuser, (2) by refusing

to ingruct the jury on a charge of involuntary mandaughter caused by crimind negligence, (3) by
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refusng to dlow defense counsd to cross-examine a witness concerning that witness's previous
involvement with the Department for Children, Youth and Families (DCYF) and (4) by dlowing a

witness to testify to hearing a sound that the witness characterized as a baby’ s screech.

I
Facts and Travel

Cassandra was the biologica daughter of Julie Quattrocchi (Julie) and Wilding. At the time of
Cassandra's birth on October 7, 1986, Julie and Wilding were living together in West Warwick, but
shortly theregfter they moved to Pelham Street in the city of Providence into an gpartment owned by
Wilding's stepfather. While living there on November 2, 1986, Julie and a friend, Beverly Vanase
(Beverly), decided to attend a bingo game in North Providence and left Wilding to babyst for
Cassandra in Beverly’s gpartment. Julie and Beverly left for the bingo game a gpproximately 5:30 p.m.
Before leaving, Julie changed Cassandra and dressed her in deepwear. Beverly then fed Cassandra
and, after doing s0, handed her to Wilding, who was dtting a the kitchen table. At that time Julie
observed no marks or bruises on the baby’s head or face, and she described Cassandra as having
taken her feeding without any difficulty.

At agpproximatdy 6:30 p.m., after Julie and Beverly had left the apartment, Rhonda Ostley
(Rhonda), a neighbor of Beverly's, vidted Beverly's gpatment. When she arived there, Wilding
complained to her that dthough Cassandra had not cried prior to Juli€'s leaving the gpartment, after
Julie had left, Cassandra had been congtantly crying. Rhonda then volunteered to change Cassandra's
digper, which she did, and then fed her some baby formulafrom a nursing bottle in order to comfort her.

Rhonda at that time observed no marks or bruises on the infant.
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Julie and Beverly returned from the bingo game at about 10:30 p.m. When they arived a the
gpartment, the front door was locked and they had to knock on the window to gain Wilding's attention.
When Wilding opened the door, he stepped in front of Julie, sopped her, and said, “[Clan | have my
fucking coat. Somebody over my gepfather’s beat the baby.” Hearing this, Beverly ran into the
goartment parlor, followed by Julie, where they found Cassandra lying on a couch, barely breathing, and
observed bruises and black and blue marks on the right sde of the infant’s face. Beverly picked up
Cassandra, who was cold and limp, and she and Julie told Wilding, who was dill in the gpartment, that
they were taking Cassandra to the hospital. He tried to dissuade them from doing o, but they persisted
and |eft the gpartment with Cassandra for the hospital. Wilding reluctantly accompanied them and sat in
the rear seat of the automobile. On the way to the Rhode Idand Hospitd, Wilding told Julie and Beverly
not to tell the hospitd officids that he had been caring for Cassandra, fearing “he would be blamed for
what happened.”

At the hospita Cassandra was initidly seen by Karen Rednor, M.D. (Dr. Rednor), a
pediatrician assigned to the emergency room. Doctor Rednor later testified that when she first saw
Cassandra, the baby was barely breathing and had bruises around her right eye and cheek area and on
her forehead. When the baby’s head was shaved, the doctor observed a purplish-reddish mark that
seemed to be in the shape of a hand. The doctor testified that the bruises and other symptoms were
indicative of severe externa and internd traumatic head injury. She expressed the opinion during her
testimony &t trid that the injuries to the baby occurred on the same night of her admission to the hospitd.
Despite treatment, Cassandra died eight days later on November 10, 1986.

William Sturner, M.D. (Dr. Sturner), aformer Chief Medical Examiner for the State, performed

an autopsy upon Cassandra. At trial Dr. Sturner testified that the injuries that had caused Cassandra's
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degth seemed congstent with the infant’s having been struck by a human hand. He opined that the
infant’s deeth was a homicide.

The Providence police initidly charged Wilding with child abuse. After the desth of Cassandra,
he was indicted and charged with murder in the first degree. On January 26, 1990, after a Superior
Court jury tria, Wilding was found guilty of murder in the second degree. Theresafter, he was sentenced
to a term of sxty years imprisonment a the Adult Correctiona Inditutions, thirty-five years to be
served and with the remaining twenty-five years to be suspended. He was aso placed on probation for
twenty-five years, commencing upon his prison release. On appedl this Supreme Court set aside that

conviction and ordered a new trid. State v. Wilding, 638 A.2d 519 (R.l. 1994) (Wilding I). On May

4, 1995, following his second jury trid, Wilding was again convicted of second-degree murder. He was
sentenced this time to a term of Sixty years imprisonment, of which forty years was to be served with
twenty years suspended, and with probation for twenty years to commence upon his release from
prison.

Wilding raises a number of issuesin support of this, his second, gpoped. Additiond facts as may

be necessary in order to ded with those issues will be provided.

I
The Psychologica-Counsdling Records
Julie, in late 1993, some Sx years after Cassandra's deeth, sought psychologicad counsding
from the Providence Center. The Providence Center records reveal that Juli€'s trestments extended
over nineteen counsding sessions, ending in May of 1994. Those records describe Julie as a mother

who experienced severe depression after the death of Cassandra and who thereafter struggled with
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parenting her later-born children. The records dso describe Julie as a mother who had displayed
periodic episodes of violence directed at her later-born children. Wilding attempted to introduce those
records during the cross-examination of Julie. The trid justice sustained the stat€'s objection to ther
admisson, concluding that “such testimony is too remote in time to be relevant to what did or did not
happen back in 1986” and dso that this testimony would not qudify asimpeaching testimony.

On gpped Wilding argues that the trid justice' s refusal to dlow his counsd to inquire into Julie's
psychologica records condituted a violation of his conditutiond right to present a defense as
guaranteed by the Federd and the State Condtitutions. Wilding argues that the introduction of these
records on cross-examination would have bolstered his defense theory that it was Julie, not he, who
was respongible for Cassandra' s death. Our review of the tria record leads to the conclusion that the
trid judtice did not er in redricting defense counsd’s inquiry regarding Juli€'s Providence Center
counsdling records.

It is well sttled that questions pertaining to the relevancy of evidence are Ieft to the sound

discretion of the trid justice. State v. Tempest, 651 A.2d 1198, 1215 (R.I. 1995). This Court will

defer to a trid judtice's determination of relevancy, absent a showing that the trid justice has clearly
abused hisor her discretion. State v. Cote, 691 A.2d 537, 543 (R.I. 1997) (citing Tempest, 651 A.2d
at 1216).

On the record before us, we observe that Juli€'s counsding sessons occurred some Sx to
seven years after Cassandra's death. The fact that Julie became severdly depressed and may have had
abusive episodes directed toward her later-born children, years after the death of Cassandra, could not
be sgnificantly probative of the probability of her ever having abused Cassandra. All the trid evidence

indicated the contrary. The question in issue during the trid was whether Wilding had inflicted the blows
-5-



00390B

that had caused Cassandra' s death and not whether Julie had inflicted those blows. Stae v. Hluminia,

668 A.2d 336, 339 (R.l. 1995). “The propendty of another person to commit smilar actsin regard to
other individuas would not in any way tend to excul pate the defendant in respect to hischarges.” 1d.
We a0 note, pursuant to Rule 608(b) of the Rhode Idand Rules of Evidence, that

“[9pecific instances of the conduct of a witness, for the purpose of
attacking or supporting the witness credibility, other than conviction of
crime as provided in Rule 609, or, in the discretion of the trid judge,
evidence of prior amilar fase accusations, may not be proved by
extrindgc evidence. They may, however, in the discretion of the court, if
probative of truthfulness or untruthfulness, be inquired into on
cross-examination of the witness (1) concerning the witness character
for truthfulness or untruthfulness, or (2) concerning the character for
truthfulness or untruthfulness of another witness as to which character
the witness being cross-examined has testified.”

We have conssgtently held that “[a] witness may not be impeached on collaterd matters by the
introduction of extrindgc evidence. The cross-examiner is restricted to the answers of the witness.” State

v. Tutt, 622 A.2d 459, 462 (R.I. 1993) (quoting State v. Brown, 574 A.2d 745, 749 (R.I. 1990)).

Therefore, for the reasons discussed above, we conclude that the tria justice did not err in excluding

admission of Juli€ s counsding records.

I
The Involuntary Mandaughter Ingtruction
During his trid, Wilding's defense was premised on the theory that Cassandra had sustained a
subacute head injury prior to the night of November 2, 1986, and it was that prior injury that had
caused her death. In support of this theory the defense presented two witnesses, Theodore Southgate,

M.D. (Dr. Southgate), and Leola Elliot (Leola), alifelong friend and fourth cousin to Wilding. Doctor
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Southgate testified that he thought the baby’ s injuries could have been inflicted up to two weeks prior to
admission to the hospita and that he thought it was unlikely that a blow from a hand caused the baby’s
injuries. Leolatedtified that she had seen the baby fdl from atable onto a thinly carpeted concrete floor
on November 1, the day prior to Cassandra's admission to the hospitd. Leola further testified that the
fdl left alarge lump on Cassandra s head.

The trid justice was gpparently unimpressed, as was the trid jury, with the evidence from the
defense witnesses who testified in support of the subacute previous injury theory. Firg, the tria record
indicates that Leola changed her testimony from that given a Wilding' sfird trid. She tedtified at the first
trid that Julie had told her that Cassandra had fallen from a table. In the second trid, Leola clamed
actudly to have witnessed Cassandra's fal from the table. Under cross-examination, Leola admitted
that she had lied under oath at the fird trid. She cdlamed, in atempting to minimize the effect of her
previous fase testimony, that she had been addicted to drugs at the time of the first trid and feared that
if she tedtified favorably for Wilding, DCYF would teke away her child. That atempt by Leola to
exculpate hersdlf from the damaging effect of her previous fdse tesimony did not impress the trid justice
and was obvioudy later rgected by thetrid jury.

Doctor Southgate' s expert testimony is seen as Smilarly wanting. He tetified as to his belief
that the baby’s injuries did not occur on the night of November 2, 1986. However, his testimony was
based solely on Cassandra's medical records. He had never seen Cassandra, was not present at the
autopsy, and did not consult with any physician involved in her treatment or autopsy. Doctor Southgate
a0 faled to express his findings to a reasonable degree of medica certainty but instead based them

upon what he “thought” could have happened.
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On the bass of tha trickle of wanting testimony, the defense requested an indruction on
involuntary mandaughter, defined as the performance of a lawful act with crimind negligence. The trid
justice declined, however, to give that specific requested ingtruction of involuntary mandaughter based
upon crimind negligence but did charge the jury on involuntary mandaughter, defining it as “unintentiona
homicide without mdice aforethought committed in the performance of an unlawful act not amounting to
afeony.” The defense had argued that the lawful act it reied upon for its requested ingtruction was
Wilding's care given the baby on the night of November 2, 1986. Thetrid justice aptly noted, however,
in ruling upon the requested ingtruction, that he could find no evidence that Wilding had negligently cared
for Cassandraand upon which he could base such a negligence-mandaughter jury instruction.

We have hdd that “[w]hen the evidence supports a possible verdict on a lesser included
offense, the defendant is entitled--and the trid judtice is required--to ingtruct the jury on that lesser

included offense” State v. Campbell, 691 A.2d 564, 572 (R.l. 1997) (quoting State v. Messa, 594

A.2d 882, 884 (R.I. 1991)). A jury charge on a lesser included offense is not necessary, however,

“when such a charge is wholly unsupported by the evidence.” Id. (quoting State v. Figueras, 644 A.2d

291, 294 (R.. 1994)). As pertains to this case it is well settled “that instructions should not be given on
lesser degrees of murder or mandaughter unless there is evidence in the case to support such afinding.”

State v. Parkhurst, 706 A.2d 412, 423 (R.l. 1998) (quoting State v. Tarvis, 465 A.2d 164, 171 (R.I.

1983)).

“[B]efore the trid judtice is required to give an ingtruction on mandaughter, the evidence must
show, however minimdly, that the defendant acted without mdice, either in the heat of passon with
adequate provocation or in the commission of an unlawful nonfelonious act or in the performance of a

lawful act with crimind negligence” State v. Kaner, 463 A.2d 1348, 1351 (R.1. 1983).
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There is no evidence in the trid record that would support Wilding's requested jury instruction.
That record is devoid of any evidence to support his contention that he had negligently injured
Cassandrain any way during the course of babystting for her on the night of November 2, 1986, or that
he had negligently failed to take care of her. His trid defense strategy was that Cassandra had been
injured previoudy when she fel from a table while in Juli€'s care and that any negligence in tregting
Cassandra was that of Julie's, and not his own. The totdity of the trid evidence in the record indicates
that Wilding forcibly struck Cassandra six times. Wilding's defense, on the other hand, was that he
never did strike her negligently or otherwise and that he had not been negligent in caring for her.

Further, Wilding's request for the negligence--and absence of mdice--involuntary- mandaughter

charge ignores our teachings in Wilding | and State v. McGranahan, 415 A.2d 1298, 1302 (R.1. 1980).

In those cases we Sated that malice could be inferred from circumstances surrounding the conduct of a
defendant and “[i]t may be inferred from a single blow of a hand if it was likely to cause severe injuries
to ayoung child.” Wilding I, 638 A.2d at 522. “Madice can dso be inferred from circumstances where
there is digparity in size and strength between the victim and an assallant.” McGranahan, 415 A.2d a

1303 (citing People v. Drumhdler, 304 N.E.2d 455, 457-58 (lll.App.Ct.1973); Sate v. Morris, 564

SW.2d 303, 312 (Mo.Ct.App.1978)). Cassandra at autopsy was sad to weigh but approximately
seven pounds and was twenty-one and one-quarter inchesin length.

We conclude from the triad record that there was no sufficient evidence from which could be
inferred any nonmalicious or negligent act on the part of Wilding and which would have permitted the
trid judtice to give the requested mandaughter-negligence ingruction. His cdlam of jury ingtruction error

is without merit.
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Beverly Vanasse' s DCY F Contacts

Beverly, a gate’' s witness, tetified that prior to leaving the gpartment to go to play bingo with
Julie on the night of November 2, Cassandra was in good health and had no marks or bruises on her
body. After returning from the bingo game, Beverly tedtified that she found Cassandra on the parlor
couch, limp, barely breathing, cold to the touch, and blue in the face.

On cross-examination, defense counsd atempted to explore Beverly’'s contacts with DCYF
concerning her own children. The date's prosecutor objected to that line of inquiry. Defense counsd
contended that this line of cross-examination went directly to Beverly's ahility to observe the condition
of Cassandra. Defense counsd dso asserted  that Beverly's demeanor while testifying, punctuated by
strong emoation, could have dso been triggered by Beverly’s own recollections of her prior deding with
DCYF and her loss of custody of her own child to that agency. The stat€'s objection asserted that
Beverly’s contacts with DCY F had occurred some six years prior to Cassandra s death and were too
remote in time to be relevant. Further, the prosecutor argued that Beverly had only been questioned on
direct examination about her observations of Cassandra’s condition on November 2, 1986.

Accordingly, the state argued that Beverly’s DCY F contacts concerning her care of her own children
some six years earlier had no relevancy to her testimony regarding what she was able to observe on
November 2, 1986, in the gpartment. The trid justice sustained the state’' s objection.

On aoped Wilding assats that the trid judtice ered in redricting his counsd’s
cross-examination of Beverly on the subject of her DCY F contacts. After reviewing the trid record, we
conclude that the trid justice did not err in restricting the cross-examination.

We agree that “[@ crimind defendant is conditutionaly guaranteed the right to an effective

cross-examination of the prosecution’s witnesses” State v. Bettencourt, 723 A.2d 1101, 1109 (R.I.
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1999) (quoting State v. Brown, 709 A.2d 465, 473 (R.I. 1998)). However, we aso recognize that

“‘the scope of cross-examindtion is subject to reasonable limitation by the trid justice’s exercise of his
or her sound discretion.”” 1d. The trid justice may exercise discretion to narrow the cross-examination
aslong as he or she does not “unduly restrict” a defendant’ s right to cross-examination. 1d. at 1109-10.
Here the trid judice did not abuse his discretion by excluding defense counsd’s
cross-examination of Beverly regarding her own childcare history with DCYF. It was her powers of
observation on November 2, 1986, that were the legitimate subject for cross-examination by defense
counsd. Beverly's own prior experiences with DCYF amply had little to do with her ability to have
observed Cassandra's physica condition on November 2, 1986. We conclude that the trid justice’s
ruling, limiting the scope of defense counsdl’s cross-examination of Beverly, fdl clearly within his broad
discretion to limit and control questioning on such an extreme collateral matter, and that discretion, we

conclude, was not abused.

\%
The Baby’s Screech
Richard Oatley (Richard) testified for the sate. At the time of the incident in question, Richard
owned both 16 Bowdoin Street, where Beverly Vanasse had a first-floor apartment, and 20 Bowdoin
Street, where he and his wife Rhonda Oatley resded. Sixteen Bowdoin Street and 20 Bowdoin Street
were separated by atwelve-foot driveway. Over defense counsd’ s objections, Richard testified that on
the night of November 2, a approximately 7:10 p.m., he heard a sound that he characterized as a
baby’s screech. He tedtified that “[i]t sounded like a baby’s screech, when they got hit or they didn't

get their own way.” Defense counsd, in objecting to that testimony, asserted that Richard' s testimony as
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to what he heard sounding like a baby’s screech would not be helpful to the trid jury in understanding
his testimony or determining any fact in issue. He dso argued that the fact that Richard could not say for
certain where the sound had come from undermined the probative vaue of his tesimony and increased
itsprgudicid effect.

Rule 701 of the Rhode Idand Rules of Evidence provides.

“Opinion testimony by lay witnesses.--If the witnessis not testifying as
an expert, the witness testimony in the form of opinions is limited to
those opinions which are (A) rationaly based on the perception of the
witness and (B) hdpful to a dear underdanding of the witness
testimony or the determination of afact in issue.”

Lay-opinion tesimony may be rendered when “‘the subject matter to which the testimony
relates cannot be reproduced or described to the jury precisaly as it appeared to the witness at the time,
and the facts upon which the witness is cdled to express an opinion are such that [persong| in generd
are capable of comprehending.’” Bettencourt, 723 A.2d a 1111. Our review of the trid court’s

decison to permit opinion testimony by a lay witness is limited to determining whether the trid judtice

abused his or her discretion by dlowing such testimony. State v. Mallett, 600 A.2d 273, 276 (R.I.

1991).

We observe from the record that Richard' s testimony concerning the sound resembling ababy’'s
screech that he heard a approximatdy 7:10 p.m. was certanly relevant in light of the previous
testimony given by his wife, Rhonda. She had testified that at 6:30 p.m., when she visted Beverly's
gpartment where Wilding was babysitting, Cassandra was then in good physical condition and had no
bruises or facid markings. When Rhonda left the apartment a approximately 7 p.m. Cassandra's
condition was the same. The sound of what appeared to Richard to have been a baby’s screech a

about 7:10 p.m., when Wilding was done with Cassandra in the nearby gpartment, would be helpful to
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the jury in determining if and when Wilding had hit Cassandra and inflicted the injuries upon her. The
date obvioudy presented that evidence in order to establish that it was more probable than not that
Cassandra had been injured by Wilding after Rhonda left the gpartment but before Julie and Beverly
returned at about 10:30 p.m.

Proffered evidence is consdered probative and relevant “when it ‘renders the existence of the
fact sought to be proven more or less probable than it would have been without the evidence”” Kaner,

463 A.2d at 1351 (quoting State v. Parente, 460 A.2d 430, 436 (R.l. 1983); citing McCormick's

Handbook of the Law of Evidence, 8 185 at 437 (2d ed. Cleary 1972)).

We bdlieve that Richard's testimony was helpful to the trid jury in determining a materid fact
that was in issue. Furthermore, despite Wilding's assartions, we discern no existing counterbalancing or
unduly prgudicid factors that might have substantidly outweighed the probeative force of Richard's
testimony. We therefore conclude that Richard's testimony was both relevant and probative, and its
admission was not an abuse of thetria justice’ s discretion.

For the reasons gated, the defendant's apped is denied. Hisjudgment of conviction is affirmed,

and the papers in the case are remanded to the Superior Court.
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