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OPINION

PER CURIAM. In this medicd-mapractice case, the plaintiff, Lou Ann Lauro, seeks to
impose “captain of the ship” liaility upon an orthopedic surgeon for an eye injury she suffered in the
operaing room. A Superior Court motion justice granted summary judgment in favor of the defendant,
Kenneth Knowles, M.D. (Dr. Knowles), from which judgment the plaintiff now gppedls. We ordered
the parties to show cause why we should not resolve this gppeal summarily. None having been shown,
we proceed to do so.

On May 24, 1988, Dr. Knowles operated on plaintiff to aleviate carpd tunnd syndrome in her
right wrist. He performed the surgery a St. Joseph Hospital (hospita); Tginder Saingh Saluja, M.D.
(Dr. Saluja), was the anesthesiologist; Judith Baker (Baker), a student-registered-nurse
anesthetist, asssted by providing anesthesa services during the surgery. It is undisputed that when
plantiff awoke from surgery she suffered from an aorasion to the cornea of her right eye, an injury she
dlegedly sustained in connection with the adminidration of anesthesa (during ether the taping shut of

her eyes or in the course of some other anesthesia-related procedure).
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In 1989 plantiff filed a complaint against Dr. Knowles and the hospital. In 1992 she amended
her complaint and added Dr. Sduja, Baker, and Associates in Anesthesa as defendants. However,
these later-added defendants successfully moved for summary judgment because the daute of

limitations barred plaintiff’s dams againg them. We affirmed that judgment in Lauro v. Knowles, 668

A.2d 1266 (R.I. 1995) (mem.). In due course Dr. Knowles and the hospital also moved for summary
judgment with respect to plaintiff’s remaining dams.  After a hearing, the Superior Court granted
summary judgment for Dr. Knowles, denied the hospital’s motion, and entered judgment in favor of Dr.
Knowles pursuant to Rule 54(b) of the Superior Court Rules of Civil Procedure (allowing the court to
direct entry of judgment on fewer than dl clams againg dl parties upon determining no just reason for
dday). The plantiff gopedsfrom this judgment.

On apped, plantiff argues that under the agency principle known as the “captain of the ship,”
Dr. Knowles was responsible as the operating-room surgeon for any negligence that occurred in that
room that caused harm to his patient. In support of this doctrine, which has never been adopted in this
date, plaintiff cites to severd cases from other jurisdictions that adhere to this theory.® In those cases,
however, questions of fact existed regarding whether the surgeon had authority or control over the
anesthesiology team in the operating room. Here, Dr. Knowles tedtified a his depogtion that he
assumed plantiff was prepped and had dready been given anesthesa when he waked into the

operaing room. He sad that he had nothing to do with the administration of anesthesa or with the

! Compare, eq., Schneider v. Albert Eindein Medica Center, 390 A.2d 1271 (Pa. Super.
1978) (holding that evidence supported the jury's finding of captain-of-the-ship liability when the
surgeon admitted having the authority to cancel and thereby control the anesthesiologst’ s procedures at
any time) with Franklin v. Gupta, 567 A.2d 524, 539 (Md. Spec. Ct. App. 1990) (rgjecting the
captain-of-the-ship doctrine, the court gpplied instead the “borrowed servant” rule, holding the surgeon
ligble only if the evidence showed that he or she “had or exercised the right to control the details of
another person’swork or conduct in the operating room”).
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anesthesiology team sationed at the head of the operating table. Rather, he clamed, these functions
were the responsibility of the anesthesologist and the other members of that team who were present
during the operation. Also, plantiff’'s atorney admitted during argument of the summary-judgment
motion that Dr. Knowles had no direct control over the gpplication of anesthesa to this patient.

In short, plaintiff failed to introduce any evidence that Dr. Knowles had any actud control over
the adminigration of anesthesia in the operating room or over the conduct of the anesthesology-team
members who were present. The plaintiff argues that dthough Rhode Idand has not yet adopted the
captain-of-the-ship theory, under settled agency law it is a question of fact whether an agency
relationship existed between Dr. Knowles and any anesthesiologists or anesthetists who were present in
the operating room. An agency reationship arises when three ements coexist: (1) the principd
manifests that the agent acts for him or her, (2) the agent accepts the undertaking, and (3) the parties

agree that the principa will be in control of the undertaking. Rosati v. Kuzman, 660 A.2d 263, 265

(R.1. 1995). The essence of the relationship isthe right to control the work of the agent. 1d.

The plaintiff cites Dr. Knowles deposition testimony wherein he testified that he requires an
anesthetist to be in the room during a surgica procedure whenever a patient presents a“terrible” risk for
anesthesa and that it is his practice that an anesthetist or a nurse anesthetist “has to be’ in the room
during an operative procedure. She argues that this evidence proves that Dr. Knowles had the right to

control the anesthesiology team in the operating room. But such proof does not show that Dr. Knowles

2 Later in the argument, plaintiff’s attorney again failed to contest Dr. Knowles professed lack of
control over the anesthesia administered in connection with the operation:

“THE COURT: He d4ill doesn't control the anesthesologis who

gopliesthe anesthesa, evenif he picks him.

“MR. DELUCA: That may be so, but under the doctrine of res ipsa

loquitur --.”



was able to control in detall what the anesthesia personnd actualy did when they were present in the
operaing room or when they were preparing the patient for anesthesa. Assuming without deciding that
plantiff's cgptan-of-the-ship theory might have some vdidity in certain factud circumstances not
present here® we hold that the proof in this case faled to create a genuine issue of materid fact because
plantiff did not introduce evidence from which a factfinder could conclude that the operating-room
surgeon controlled the work or conduct of the anesthesia personnd who supposedly caused plaintiff’s
corneal abrasion.

Next, plaintiff argues that under the theory of resipsaloquitur, the court should not have granted
summary judgment for defendant. Res ipsa loquitur requires the occurrence of an event that would not
happen without negligence, committed by an agent who was acting within the exclusve control of a

defendant and without any contributory or voluntary action by the plaintiff. Voyer v. New England

Chemica Co., 634 A.2d 1175, 1176 (R.l. 1993) (mem.) (dting Prosser, Law of Torts 214 (4th ed.
1971)). Agan, in light of the dearth of evidence showing that Dr. Knowles controlled the
anesthesiology team or that he otherwise had any rolein causing plaintiff’s eye injury, summary judgment
on this issue was proper.

Lag, plantiff argues tha the trid judge erroneoudy granted summary judgment in favor of Dr.
Knowles on her clam that the doctor did not obtain her informed consent to the surgica procedures in

question. This Court first discussed the theory of informed consent in Wilkinsonv. Vesey, 110 R.I.

606, 295 A.2d 676 (1972), wherein a thirty-three-year-old woman sustained permanent injury to her

8 But see, eq., Franklin v. Gupta, 567 A.2d at 539 (rgecting captain-of-the-ship doctrine and
holding the surgeon ligble only if he exercised control over the details of another person’s work or
conduct in the operating room); see generdly, Frank McCldlan, American Law Inditute, Litigating
Medical Mapractice Clams. Tort Liability of Physicians, Hospitals and Other Hedlth Care Providers
39 (1997).
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chest and back as aresult of radiation therapy for what was believed to be cancer. She aleged that her
doctors had failed to obtain her knowing consent to the trestment. Id. at 612, 295 A.2d at 681. This
Court recognized that when the patient authorizes a medica procedure but contends that he or she was
not informed of the risks involved, the resulting dam sounds in negligence. 1d. at 621, 295 A.2d at
686. The Wilkinson Court went on to rule that a decison concerning what conditutes materiad
information that must be communicated to the patient * does not necessarily require the assstance of the
medica professon” id. at 625, 295 A.2d at 688, since this would tend to undermine the “very basis of
the informed consent theory -- the patient’ s right to be the find judge to do with his [or her] body as he
[or she] wills” Id. Thus, the Court Stated:

“[T]he patient is entitled to receive materid information upon which he

[or she] can base an informed consent. The decision asto what isor is

not materid is a human judgment, in our opinion, which does not

necessaxily require the asssance of the medicd professon. The

patient’s right to make up his mind should not be delegated to a locd

medica group -- many of whom have no idea as to his [or her]

informationa needs. The doctor-patient relationship is a one-on-one

affar. What is a reasonable disclosure in one instance may not be

reasonable in another.  This variahility negates the need of the plaintiff

showing what other doctors may tell other patients.” 1d.
In Wilkinson we concluded that -- notwithstanding the absence of any expert testimony on this subject
-- ajury should decide whether the doctor disclosed enough information to enable the patient to make
an intdligent choice concerning a proposed medical procedure. 1d. We then indicated that the doctor
need not disclose obvious risks known to the average person. 1d. at 627, 295 A.2d at 689. We
reasoned as follows:

“It is not necessary that a phydcian tel the patient any and dl of the

possible risks and dangers of a proposed procedure. Getchdl v.

Mandfidd, [260] Or. [174], 489 P.2d 953 (1971). As we noted
ealier, materidity is to be the guide. It is our belief tha, in due
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deference to the patient's right to sdf determination, a physcian is
bound to disclose dl the known materia risks peculiar to the proposed
procedure. Materidity may be said to be the sgnificance a reasonable
person, in what the physician knows or should know is his patient’s
position, would attach to the disclosed risk or risks in deciding whether
to submit or not to submit to surgery or trestment. Watz and
Scheuneman, Informed Consent to Therapy, 64 Nw. U. L. Rev. 628,
640 (1970). Among the factors which point to the dangerousness of a
medica technique are the severity of the risk and the likelihood of its
occurrence. A very smdl chance of death or serious disablement may
wel be sgnificant; apotentid disability which dramaticdly outweighs the
potentia benefit of therapy or the detriments of the existing maady may
require gppropriate discussons with the patient. Canterbury v. Spence,
supra. A physician’sligbility in this areais to be judged on the bass of
wha he told the patient before trestment began. Liability should be
imposed only if the trier of fact finds the physician's communication to
be unreasonably inadequate. Canterbury v. Spence, supra The
imposition of aduty of making disclosure is tempered by the recognition
that there may be a dtuation where a disclosure should not be made
because it would unduly agitate or undermine an unsteble patient.
Sauffer v. Karabin, [30] Colo.App. [357], 492 P.2d 862 (1971);
DiFilippo v. Preston, 53 Ddl. 539, 173 A.2d 333 (1961); Natanson v.
Kline, supra” Wilkinson 110 R.I. at 627-28, 295 A.2d at 689.

Recently, in Hanagan v. Wessahoeft, 712 A.2d 365 (R.l. 1998), we affirmed Wilkinson in the

context of a parent’s prerogdtive to elect surgery for her deven-month-old child on a smdl cervica
node in the child's neck. We concluded that “informed consent is not possible when a physician has

falled to address both the materid risks associated with and the viable dternatives to a recommended

surgicd procedure.” Id. at 371.

Here, we hold that the Superior Court granted summary judgment prematurely with respect to
the informed-consent issue. To be sure, not every lack-of-informed-consent clam automaticaly
requires a jury determination; for example, the possibility of a patient suffering an adverse consequence
from a proposed medical procedure may be so remote or of such relaively trivia impact that summary

judgment may be proper. In this case, however, the motion justice faled to address this aspect of
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plantiff’'s complaint specificaly. Nor did he consder whether an operating surgeon like Dr. Knowles
has any duty to obtain the patient’s informed consent to undergoing the risks of anesthesia or other
ancillary medica procedures that may become necessary in connection with the operation Thus the
Superior Court has yet to determine the legd viahility of this type of informed-consent daim againg this

orthopedic surgeon, let done whether any genuine issues of materid fact exist with respect to this cdlam.

Therefore, we sustain the gpped with respect to the informed-consent clam, vacate the
summary judgment to the extent that it dismissed the plaintiff's lack-of-informed-consent clam, and
remand this case to the Superior Court for further proceedings consstent with this opinion. Upon
remand, the Superior Court should resolve whether Dr. Knowles (as opposed to or in addition to the
anesthesologis) owed any legd duty to the patient to obtan her informed consent to the
anesthesiarelated facets of the operation and, if so, whether any genuine issue of materid fact exists
concerning Dr. Knowles dleged breach of his duty to obtain the plaintiff’s informed consent to these
phases of her surgery. In dl other respects, we affirm the summary judgment entered in favor of Dr.

Knowles.

Chief Justice Weisherger did not participate.
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