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Inthisdlip and fall case, Plaintiff/Appellant Jo Ann Duckett (Duckett) filed suit against

defendants, AGS Partners, MLP, L.P., Resource Capital Group, Inc. and Hunter Management



Group' for personal injury damages. Duckett appeal sthetrial court’ sorder granting defendants
motion for summary judgment.
PLEADINGS

Plaintiff’s complaint alleges that on February 10, 1994, as she was leaving defendants’
apartment complex “by means of astaircase, said railing or railings gaveway, causing her tofall
downsaid stairs.” She aversthat defendants are responsiblefor the maintenanceand care of the
property, and failed to med that responsibility. The complaint alleges that defendants were
guilty of negligencein failing to properly maintain the premisesincluding therailing, failing to
warn of adefective or dangerous condition, failing to use due care for the safety of others, and
failing to properly insped and determine the defective area in order to warn persons lawfuly
using the property.

Defendants' answer denies the material allegations of the complaint concerning
negligence, joining issue thereon, and further avers that defendants exercised appropriate and
proper care to persons lawfully using the premises. The complaint further avers that plaintiff
was guilty of negligence which proximately caused the accident and injury and that her
negligenceisequal to or greater than that of the defendants, if the defendants were negligent in
any manner. Defendants also rely upon assumption of risks on the part of the plaintiff.

Defendantssubsequently filed amotion for summary judgment, dleging that thereisno
genuine issue as toany material fadt and that defendants are entitled to a judgment as a matter
of law. The motion is supported by a memorandum, plaintiff’ s deposition, the *pleadings and
theentirerecord.” In opposition to the motion, plaintiff filed her affidavit and also the affidavit

of Irvin Lewis, I11.

FACTS
At thetimeof theacddent, Duckett had been visiting her boyfriend, Irvin Lewis(Lewis),
who was a tenant in defendants apartment complex. Duckett was very familiar with the
premises, since she had visited the apartment on a daily basis for nearly a year. Lewis's
apartment is on the second floor of the apartment building. Two stairwells lead up to Lewis

apartment; one to the front, one to the rear. Duckett and Lewis both testified tha they rarely

The suit also named various other defendants, but thesewere all voluntarily
dismissed by plaintiff.



used the front stairwell, because it was impossible to lock the front door from the outside when
exiting the apartment. Asaresult, Lewisinsulated the front door and placed objectsin front of
it.

The accident occurred when Duckett was preparing to walk down therear stairwdl. The
stairwell is composed of concrete and sted and the railings ae composed of stesl. Duckett
testified that the stairs were icy at the time of the accident and, thus, she supported herself by
holding the railings. According to Duckett, immediately after she grasped the railings, the
railings gaveway, causing her tolose her balance. Duckett’ sfeet slipped out from under her and
she fell down the entire length of thestairs.

Duckettand L ewisboth testified that beforetheaccident, they had notified the defendants
that the railings were rusted and loose. Defendants allegedly did not attempt to repair the
railings. Duckett, nevertheless, testifiedthat until the timeof the accident, she did not consider
the railings to be “dangerous to the extent that [no one] should attempt to use the stairway.”
According to Duckett, “at no time had | ever noticed the railing to give way in this manner [at
the time of the accident] or to be loose to that extent.”

ISSUES

__ Thesoleissuefor review iswhether thetrial court erred in granting summary judgment
to the defendants

A tria court should grant a motion for summary judgment only if the movant
demonstrates that there are no genuine issues of material fact and that the moving paty is
entitled to judgment asamatter of law. Tenn. R. Civ. P. 56.03; Byrdv. Hall, 847 S.W.2d 208,
210 (Tenn. 1993); Dunn v. Hackett, 833 S.\W.2d 78, 80 (Tenn. App. 1992). The party moving
for summary judgment bears the burden of demonstrating that no genuine issue of material fact
exists. Byrd, 847 SW.2d at 210. On amotion for summary judgment, the court must consider
the motion in the same manner as a motion for directed verdict made at the close of the
plaintiff’s proof; that is, “thetrial court must take the strongest legitimate view of the evidence
in favor of the nonmoving party, alow all reasonable inferences in favor of that party, and
discard all countervailing evidence.” 1d. at 210-11. In Byrd, the Tennessee Supreme Court
stated:

Once it is shown by the moving party that there is no genuine

issue of material fact, the nonmoving party must then
demonstrate, by affidavits or discovery materids, that thereisa



genuine, material fact dispute to warrant atrial. In this regard,
Rule56.05 providesthat the nonmoving party cannot ssmply rely
upon his pleadings but must set forth specific facts showing that
there is a genuineissue of material fact for trial.
Id. a 211 (citationsomitted) (emphasisinorigind). Whereagenuinedisputeexistsasto any materia fact
o astothecondusonsto bedravn fromthosefacts acourt must deny amation for ummeary judgmernt. 1d. (ating
Dunn, 833 S.W.2d at 80). InJonesv. Exxon Corp., 940 SW.2d 69 (Tenn. App. 1996), this Court
stated:
Inorder tohringasucoessul suit besad onadamof negligence, theplaintiff
must establish:
(1) aduty of careowed by thedefendant totheplaintiff; (2)
conduct falling bel ow the applicablestandard of care
amounting toabreach of thet duty; (3) aninjury orloss, (4)
causation in fact; and (5) proximate, or legal cause.
Bradshaw v. Daniel, 854 SW.2d 865, 869 (Tenn. 1993) (citing
McClenahan v. Cooley, 806 SW.2d 767, 774 (Tenn. 1991); Lindseyv.
Miami Dev. Corp., 689 S.W.2d 856, 858 (Tenn. 1985)).
Id. at 71.

A determingtion astowhether addfendant owesaduty toaplantiff inany gvenstuaionisaguesion of lav
for thecourt. Bradshawv. Danid, 854 SW.2d 865 (Tenn. 1993). Rantiff assartsin her brief thet “thetrid court
ganted Lummay judgment infavor of thedefendantsupon counsd’ sergument thet plantiff assumed therisk of inury
by atemptingtowalk doanthedarsonthe propatyinguestionon Feoruary 10,1994.” Ontheather hend, defendants
assrt that the court correctly granted summiary judgment: (1) under theopenand doviousrule (2) becauseplaintiff
cannat provethedefendantshreached thar duty of caredf theplaintiff; (3) becauseplaintiff sssumedtherisk of injury;
and (4) because plaintiff’s contradictory testimony about the condition of the railings extinguishes her te

A busnessproprietor hestheduty to exerdseressoneblecareand tomaintainthe premisesin aressonebly sste
conditionfor invitees. Hagav. Blanc& West Lumber Company, I nc., 666 SW.2d 61 (Tenn. 1984). See
alsoHudson v. Gaitan, 675 SW.2d 699 (Tenn. 1984) (halding thet apremisesowner or possesor owestothe
sodd guestthesameduty asthet owedtoaninvites).  Propritorsareunder anafirmetiveduty to protect invitees
amongthembusnessvistars nat only againg dengarsaf whichthey know, but dsoagaingt thosewhichwith reesongdle
carethey might discover.” McCormick v. Waters 594 SW.2d 385, 387 (Tenn. 1980)(ating I llincisCentral
Railroad Co. v. Nichols, 173 Tenn. 602, 118 SW.2d 213 (1937)). The Waters Court observed:

Thisduty of theowner or occupier of theland arisesfromthe position of
contra whichthispersoninpossesson occupies heisthe personnormally best
abletoprevent any hamtoothers. SeeParadiso, supra. Thissamepostion
of superior knomMedgeand contrd gvesrisetotherequiremant thet thepossessr

of landexerdseardinary or reesonablecareto providearessonebly sefeplacefor

the performanceof work by employees. Stringer v. Cooper and Cooper
Office Equipment, Inc., 486 SW.2d 751 (Tenn. App. 1972).



Waters, 594 SW.2d at 387.

Intheingant case, Duckett tedtifiedinher depositionthat inabout July of 1993, shemedealigt of problems
withLewis sgpatmant anddsotheprodlemswiththerailsonthestainvel which shefumished tothedefendants As
totherallings shenoted that they werelooseand wererudted. Shetestified thet thiscondition remained thesamefrom
thet timeuntil thetimeaof her acddant. Shefdtthet theralingswereinadangerouscondition becausethey wereloose
and rusted sted wasexposad dong withjegged edges Theleft-handrail a thetopwasnot evenatteched tothewll
or anything. Duckett testified concering theaoddent thet when shel eft Lewis sgpartment andwealked out onthe
landing and reechedthedarsand therailing, shelifted her foot totakethefirg Sep down thegtarsand thet iswhen
shefell. We quote from the transcript of her deposition:

Q. Soyau reat thevery top of thelanding and you haven' t even stegpped down
one step?

A. | hed -1 just picked up my foat totekethefirg ggpsdown, halding ontothe
ralings theralingsgaveunder my - -wal, if youwant tocal it under my weght

or under my gripor whatever, and | never took the— actudly never took thefirst
step and there’ sfourteen steps.

Q. Okay. Whichraling did you grab first?
A. Bath. | was— 1 washddingto— | sopped andwashddingtobathrailings

Q. Ckay. Andwhet weretherallingsdaingwhenyou grabbad them? Werethey
wobbling? Did they completely come off? What happened?

A. No, they didn't—they ddn't comedft. they just gaveunder theweght of the
grip of my holding them.

Q. Okay. Tell mewhat you mean by gave?

A. Well, when something isloose, it will ift.

Q. Okay. So it moved?

A. Yes.

Q. Okay. How much of adistance would it move?

A. Right offhand, | don’t recall.

Q. Imemnwaitlikeit hed moved anam’ slengthor wouldit moveafew inches?

Oh, no, we'retalking, you know, like this.

Okay. You'reindicating about four or five inches or something like that?
Several inches, yes.

So, it wasn't a méter of feet?

No, no, no, no, no, no.

o » O » O 2>

Would -- okay. Both railing were doing that. |sthat what you said?



A. Yes

Q. Okay. Waudtheralings— onthisday of theaoadent, werethey moving the
same amount they had moved prior to thetime of the accident?

A. 1 guessso. | never redlly paid that much ettention becausel’dnever - 1'd
never fallen down those steps.

Q. Right.
A. So--

Q. I wasjust wonderingif they wereany — if they moved any morethenthey
would prior to the accident or was it the same if you know.

A. Wdlif —if I know - | meenthey were--when | took thesepictures they
weregiving thesameamount thet they dwayshed. Asfar astheindahility, they
were still unstable.

Q. Ckay. Other thenmoving or shifting severd indhes wearethey dainganything
else?

A. Not that | recall, no.
Q. At any time, did they come completely off?

A. No.

Q. Okay. didyou slip or were you slipping on the ice?
A. No.

Q. I guessI’'maskingwhet causedyoutofal. Wasitwhenyouseppeddoan
and had your weight on therailing or was it something else?

A. Asl wasgeppingdoan, whentherailsgave, it causad metolosemy belance
and that’swhen | fell. And, | just -- my feet just went out from under me.

Q. Andyour feet did dlide?
A. Just went out from under me.
Q. Okay. Now isthat on theice?

A. Onthe-- on--wel, asl sepped downtothefird Sep, that’ swhenl just--
that’sal | remember until | was on the sidewalk.

Q. Okay. when you stepped down, did your foot actually hit the first step?
A. | don't remember.

Okay.

| do not remember.

Do you recall whether your foot touched ice asit hit down?

> O > O

Where | was standing, there was ice everywhere, ice and snow everywhere.



Q. Andwhenyou say your feet did out from under you, areyou saying thet
because of the ice that you dlid?

MR. HARRELL: | think she said the feet went.

Q. (by Mr. Tume) Okay. Whenyou sy your fest wert out fromunder you, is
that because of the ice?

A. | can'tsy thetitwasbecausedf theiceanymorethen | cansay itweshbecause
theralingsgave, becausethey had nogability thereto support me. Becausel

wasdegpending onthedarsfor my safety toget down—-thedair ralings for my

safety to get downthe stairs.

Q. Did both of your feet go out from under you at the same time or just one?

A. | don’t remember it all happened < fast.

* * *

Q. Whenyour fegt wert out fromunder you, didyour fest goout fromunder you
beforeyou grabbedtherailsor asyou grabbed therall sor efter you hed grabbed
therails?

A. After | grabbed therails.

Q. Didyoufdl dl theway downtheentireflight of dairsor wasitjudt part of the
way?

A. All the way down.

Q. After your feet went out from under you, did you let go of the rail?

A. yes.

Q. Isthat when youfell?

A. After my fest - dfter - efter | initidly Sarted faling, my firgtindind wasto

grabsomethingtocachmysdf, and | wesdradthet | wouldether catchmy am

betweenthedasand | wouldbresk my arm or get caught towherel woulddo

moredamege So, | mean, injud — injugt agdlit ssoond, thereareso many things

thet gothrough your mind whenyou regoing downaflight of darsthat high,

thetitwasdll over withinjust ametter of ssoonds | don'tremember sreaming.

Thelady downdarsheard mesoreamand cameout to sseewhat weswrongand

thet' s— | wasdready laying ontheground onthesdewak & thebottomof the

stairs.

Also, Duckett and her witness Lewis testified inthar efidavitsthet prior tothetimeof theaoddent they hed
never noticed therailing give way inthe manner and to the extent that it did at the time of the accident.
Defendantsassat thet any ddfidency intherallingwas" openand oovious' toplantiff and thushersrecovery

becausedefendantshad no duty towarn plaintiff of thedanger. Eaton v. McLain, 891 SW.2d 587, 595 (Tenn.
199). Defendantsarguethat plaintiff cannot “ asametter of law provethet defendantshreschedthar duty of careto
theplaintiff.” Thetria court goparently rdied upon Eaton ingrantingummary judgment. However,onMarch 30,
1998, whiletheingant caseweaspendinginthisCourt, our SupremeCourt rd eesed itsopinion intheconsdlidated casss

of Colnv. City of Savannah, No. 02-S-01-9702-CV-00008 and Van Cleavev. Markowski, No. 02-S-01-



9704-CV-00026, 1998 WL 139096 (Tenn. Mar. 30, 1996), holding:

Tosummearize, wejointhosejurisdictionsthet havelimited theopenand
obviousdoctrineinfavor of the Resatement gpproach. Thet adanger tothe
plaintiff was" openand ovious’ doesnat, ipsofacto, rdieveadefendant of a
duty of care. Instead, theduty issuemust beanalyzedwithregardto
foreseeability and gravity of harm, andthefeasibility and avail ability of
dtamativeconduct thet wouldhaveprevented theharm. Thefactarsprovidedin
theRegtatement (Seoond) of Tarts 8 343(A) rdatedirectly totheforessestility
guestion; inshort, if theforeseeabilityand gravity of harm posedfroma
defendant’ scondudt, evenif “openand dovious” outweaghedtheburdenonthe
defendant toengegeindtemetiveconduct toavaidtheharm, thereisaduty toact
withreasonadlecare. Thedrcumgancesof thecasearethenandyzed under
comparative fault.

Id. at *9.
Insoholding, our SupremeCourt noted thet the sparateandys sof duty wasretained and mechaenismsof

summary judgment and directed verdicts are still viableto evaluate cases at preliminary stages in the prc

A summary judgment remansgppropriate, for example wheretheplantiff hes
not produced sUffident evidenceto meet the* duty” component, or any other
component of anegligenceclaim, asamatter of law. Byrdv. Hall, 847
SW.2d 208 (Tenn. 1993). A directed verdict, ontheother hand, remains
gopropriateif thecourt eva uatestheevidenceinalight most favorabletothe
plaintff and determinesthat ressonablemindscould nat differ infinding thet the
fault of theplaintiff wasequd to or greater than thefault of the defendant.
Eaton, 891 SW.2d at 590.”

Duty isalegd adligationowed by defendant to plaintiff to conformto areasonebl eperson’ ssandard of care
for the protection againg unreasonabl erisksof harm. McCall v. Wilder, 913 SW.2d 150, 153 (Tenn. 1995). In
McCall, the Court said:

Severd factorsmust becongderedin determiningwhether ariskisan
unressonableone. Thosefactorsind udetheforessedl eprobehility of theharm
or injury occurting; thepossblemegnitudeof thepotertid harmorinjury; the
importanceor soad vauedf theadtivity engegedin by defendant; theusefulness
of theconduct to defendart; thefeesibility of aternative, safer conduct andthe
rdaivecogsand burdensassodated withthet conduct; therd ative ussful nessof
thessfer conduct; andtherdativesafety of dternativeconduct. Restatement
(Second) of Torts, 88292, 293 (1964). Stated succinctly, aduty of
reasonablecareexistsif defendant’ sconduct posesan unreasonableand
foreseeable risk of harm to persons or property.

Id. at 153.

Defendantsoontend thet they hed noknowledge, ather actud or condrudtive thet therallingsweredangarous
or containedalatent defect. They paint toplaintiff’ stetimony thet shedid not experienceany difficultyinusngthe
railingsand did not think therailingsweredangerousuntil thetimethat sheactually had theaccident. Plaintiff’s
affidavit states

| hed previoudy naticsd thet therewerepradlemswithitheralling, but | hed never

expaiencadany difficultywhen| attemptedto usetheraling. Whenever | was
dimbing or descending thestepsand carrying something, | wouldholdtothe



ralingfor additiond support. Atnotimedid| think therallsweredangerousto
theextent thet nather | nor anyoned seshoudatempt tousethedanwvay. . .. At
notimewhen| ussdthedarway did | haveany prodlemwiththerailings and
they dwaysgavemethesupport that | needed. It wasonly whenl exerted
additiond dranontheralingsthet aprablem arasewiththembending or giving
way.

Thistestimony iscorroborated by Lewis saffidavit. Althoughthetestimony of plaintiff
and Mr. Lewis convey the perception that they did not consider the railings dangerous, this
perception is premised on the fact that they had been able to use therailing without difficulty
prior to the time of plaintiff’s accident. It is aso established from their testimony that the
defendants were notified of defectsin the railings, and defendants do not dispute that this was
calledtotheir attention. Asheretoforenoted, defendantsare obligated to exercisereasonableand
ordinary care to maintain the premises in a reasonably safe condition for those lawfully using
the premises. Smith v. Inman Realty Co., 846 SW.2d 819 (Tenn. App. 1992). Plaintiff’s
deposition and affidavit also establish that the railings were in the same condition immediately
prior to the accident asthey were when she notified defendants of theproblemswith therailings;
thus indicating that defendants apparently took no stepsto repair the railings. It would appear
that defendantswere put onnoticethat railing defectsexisted. It isforeseeablethat the condition
of the railings would render them dangerous to the user if subjected to extraordinary stress.
Moreover, it isforeseeablethat the condition of the railings coud deterioratewith time and thus
reach the point of becoming dangerousto the user. Under these circumstances, thereisagenuine
issue of material fact asto whether thedefendantsexercised reasonable and ordinary careinthe
maintenance of the premises. Byrd v. Hall, 847 S\W.2d 208 (Tenn. 1993).

Defendantsal so assert that based on plaintiff’ sdeposition and affidavit, she assumed the
risk of injury, and, thus, thetrial court was correct in granting summary judgment on that basis
We must respectfully disagree. In Perez v. McConkey, 872 SW.2d 897 (Tenn. 1994), our
Supreme Court said:

Moreover, we do not conisder it necessary or desirableto
retain the doctrine of secondary implied assumption of risk as a
separatedefense. Rather, the reasonablenessof aparty’ sconduct
in confronting arisk should be determined under the principlesof
comparative fault. Attention should be focused on whether a
reasonably prudent person in the exercise of due care knew of the
risk, or should have known of it, and thereafter confronted the
risk; and whether such a person would have behaved in the
manner in which the plaintiff acted in light of all the surrounding

circumstances, including the confronted risk.

Id. at 905. It isfor the trier of fact to consider whether a reasonably prudent person in the



exercise of due care would have acted as the plaintiff acted under the circumstances then
existing.

Defendantsal so assert that plaintiff’ stestimony inher deposition and in her affidavit are
contradictory and, thus, the testimony is canceled out, citing Taylor v. Nashville Banner Pub.
Co.,573S.W.2d 476 (Tenn. App. 1978). Wedo not disagree with thisgeneral statement of law.
However, in reading plaintiff’s deposition, it appears that she was unclear as to the exact
mechanics of the movement of therailing at the time of the accident, and the affidavit voicesthe
opinion that it appeared to move somewhat more at the time of the fall than it had on previous
occasions. After acareful reading of the deposition and the affidavit, we areof the opinion that
the alleged inconsistencies in thisinstance should go to the weight of the evidence rather than
to its admissibility.

After acareful perusal of therecord in this case, we are reminded of the admonition of
our Supreme Court in Evco Corp. v. Ross 528 S.W.2d 20 (Tenn. 1975), where Justice Harbison,
writing for the Court, commented on the use of summary judgment:

The summary judgment procedure was designed to provide a
quick, inexpensive means of concluding cases, in whole or in
part, upon issues as to which there is no dispute regarding the
material facts. Where there does exist adispute asto factswhich
aredeemed material by thetrial court, however, or wherethereis
uncertainty asto whether there may be such adispute, the duty of
thetrial courtisclear. Heistooverruleany motion for summary
judgment in such cases, because summary judgment proceedings
are not in any sense to be viewed as a substitute for a trial of
disputed factual issues.
Id. at 24-25.
The order of the trid court granting summary judgment is reversed, and this case is

remanded to thetrial court for such further proceedings as are necessary. Costsof the appeal are

assessed against appellees.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

ALAN E. HIGHERS, JUDGE

HOLLY KIRBY LILLARD, JUDGE
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