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OPINION

In this action for damages for injuries resulting to plaintiff when she fell in
defendant’s grocery store, the Trial Court granted defendant summary judgment. Plaintiff has
appealed.

Therecord establishesthat plaintiff fell in apuddieof Windex spilled inthe cleaning
products aisle, as she reached for furniture polish she wished to purchase. After the accident, her
clothes and the coupons she was holding were wet. Another customer saw the accident, helped her
to her fedt, and asssted her to the service counter. The unidentified witness left the store and has
not been located.

Viewing the facts in the light most favorable to plaintiff, after her fall, she went to
the service desk with the aid of another customer. Janice Nelson, the employee of defendant who
was working the service desk at the time of the accident, summoned Matt Headrick, the assistant



store manager. In her deposition, plaintiff testified that Janice Nelson told Matt Headrick in her
presencethat Plaintiff had fallen in Windex. Plaintiff could not say how Ms. Nelson knew this. In
responseto defendant’ s motion for summary judgment, plaintiff filed an Affidavit which stated that
“immediately upon being notified of the accident, Janiceindicated that the substancewas Windex”,
and later soinformed Matt Headrick. The Affidavit statesthat Ms. Nelson told Matt that “ one of the
boys’ had told her the substance was Windex, and that no other discussions occurred with
employees about the nature of the substance on the floor in Plaintiff’ s presence.

Janice Nelson testified she was working on the customer service desk but she had no
independent recollection of theplaintiff. Shedoesremember that somebody came and told her about
the accident. Her statement written on the date of the accident states that she went to the site and
saw the Windex, but during the deposition she could not independently recall this. She does not
recall the person who told her about the accident, nor whether shewastold beforeor after plaintiff’s
accident about theWindex. She further testified that she did not call management about the spilled
Windex prior to Plaintiff’ sfall.

Assistant store manager M att Headri ck testified hewas paged by Janice Nel son about
the accident. He went back tothe site of the spill, and was fairly certain that Plaintiff accompanied
him, where he found an empty bottle of Windex lying open on the shelf with the cap nearby and the
liquid on thefloor. The bottle wasnot in the usua areafor Windex. It wasfound afew feet down
among the laundry detergent products. After questioning all employeeswho might have beenin or
near the area, he concluded that it could not be determined how the spill occurred. He further
testified that no employee is specifically assigned to inspect the aisles and the floors, but all
employeesareindividually responsible for spotting and correcting hazardous conditions. He stated
that the entire store is swept early every day in the early morning, and then throughout the day as
needed and as conditions and business require.

Plaintiff insists on appeal that defendant was not entitled to summary judgment on
either of their theories of actual notice or constructive notice.

The standards governing our review of a motion for summary judgment are well
settled. Summary judgment review involves a question of law, and no presumption of correctness
attaches to the lower court’s judgment. Byrd v. Hall, 847 S\W.2d 208, 210 (Tenn.1993). The
standard commonly associated with amotionfor directed verdict made at the close of the plaintiff's
proof is applicable to amotion for summary judgment. Gray v. Amos, 869 S.W.2d 925, 926 (Tenn.
Ct. App.1993). If any doubt or uncertainty exists with respect to the facts or the conclusionsto be
drawnfromthefacts, the summary judgment must be denied. Carvell v. Bottoms, 900 S.W.2d, 23-26
(Tenn. 1995).

Owners and occupiers of business premises have aduty to exercise reasonable care
to protect their customersfrom unreasonabl e risksof harm, which requires maintaining the property
inareasonably safe condition. Ricev. Sabir, 979 S.W.2d 305, 308 (Tenn. 1998); Blair v. Campbell,
924 SW.2d 75, 76 (Tenn. 1996). “ The existence of a dangerous condition alone will not giverise
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toaduty ‘unlessit isshown to be of such acharacter or of such duration that the jury may reasonably
conclude that due care would have discovered it.”” Basily v. Rain, Inc., 29 S\W.3d 879, 883 (Tenn.
Ct. App. 2000), quoting, Rice v. Sabir, 979 SW.2d at 309.

Liability for negligence dueto adangerousor defective condition on thepremiseswill
attach if it can be shown that the owner/operator, or his agent, caused or created the hazardous
condition, or, if the condition was created by a third party, plaintiff must show that the
owner/operator had actual or constructive notice of the condition. Bensonv. H.G. Hill Stores, Inc.,
699 S.W.2d 560, 563 (Tenn. Ct. App. 1985); Hardesty v. Service Merchandise Co., Inc.,953S.W.2d
678, 682 (Tenn. Ct. App. 1997).

If the proof shows that the defendant created the hazardous condition, the notice
requirement will not be triggered, since a defendant need not be otherwise notified of what he has
done. Sringer v. Cooper, 486 S.W.2d 751 (Tenn. Ct. App. 1972). Otherwiseactual or constructive
notice of a dangerous condition is an essential element of the plaintiff’s case. Id. p. 757.

Actua notice is defined as “knowledge of facts and circumstances sufficiently
pertinent in character to enablereasonably cautiousand prudent personsto investigate and ascertain
asto the ultimate facts. Kirby v. Macon Co., 892 SW.2d 403, 409 (Tenn. 1994).

Takingthestrongest |egitimateview of the evidence, thetrier of fact could reasonably
infer that defendant’ s employees knew that Windex had spilled on the floor prior to plaintiff’ sfall.
However, therecorddoesnot establishwhether defendant’ sactual noticewas sufficiently inadvance
of the accident to take reasonabl e steps to correct the danger or warn of its existence. See Friar v.
Kroger Co., 1998 WL 170140 (Tenn. Ct. App. 1998). Therecord establisheswhen plaintiff fell, but
it does not establish when defendant had actual notice of the dangerous condition. If defendant’s
employees had actual knowledge of the condition, it follows they would know when they learned
that fact.!

Theissue of whether defendant had actual notice of the dangerouscondition prior to
the accident, isadisputed issue of materid fact, and we vacate the summary judgment and remand
for further proceedings consistent with this Opinion.

The cost of the apped is assessed to The Kroger Company.

HERSCHEL PICKENS FRANKS, J.

The moving party must affirmatively negate an essential element of the non-moving party’s
claim or conclusively establish an affirmative defense. See McCarliev. West Quality Food Service,
960 S.W.2d 423 (Tenn. 1998).
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