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OPINION

l.
FAcTuAL BACKGROUND AND PROCEDURAL HISTORY

Mary Warren Kesser (“Wife” or “Appellee’) and Peter Hale Kesser (“Husband” or
“Appellant”) married in Smith County, Texas, on March 31, 1984. Husband and Wife have one
child of the marriage, Mary Rose Crisp Kesser (“Daughter”), born on October 11, 1991. In January
1993, the family moved to Memphis, Tennessee, because Husband began a new job.

On October 20, 1994, Wife filed a Complaint for Divorce in the Circuit Court of Shelby
County on the ground of irreconcilable differences. On July 24, 1999, Husband and Wife entered
into a Marital Dissolution Agreement (“MDA”) which provided, in relevant part, that Wife be
awarded an absol utedivorceon theground of irreconcilabledifferences, thepartieswoul d sharejoint
custody of Daughter with Wife being the primary residential parent, and Husband would have
visitation with Daughter in excess of one-hundred days per year. The MDA aso provided that
Husband would pay child support as follows:

8. Child Support — Husband shall pay child support on or
before the 10th day of each month as follows:

a Basic. Husband shall pay to Wife child support for
Mary Rose in the amount of $2,000.00 per month beginning August
1, 1995, plus 21% of all bonus and other income as defined by the
Tennessee Child Support Guidelines. Within fifteen (15) days after
Husband receives any bonuses or other income as defined by the
Tennessee Child Support Guidelines, Husband shall provideto Wife
arecapitulation or breakdown of the gross and net amounts received
along with a check from Husband for the child support based on the
net amount received. Husband shall also provideto Wife proof of all
income (as defined by the Tennessee Child Support Guidelines) for
each year by April 1 of the following year. The requirement to pay
21% of all other income as defined by the Tennessee Child Support
Guidelines shall begin with any income received after July 25, 1995
and shall not apply to the sale/liquidation of assets which are subject
to division pursuant to T.C.A. 8 36-4-121 and which assets are
divided elsewhere in this Agreement. The parties acknowledge the
amount of child support to be paid complies with the provisions of
the Tennessee Child Support Guidelines. . . .

In addition, the MDA required Wife to pay Husband $350.00 per month to defray travel expenses
incurred by Husband in exercising his visitation rights. The MDA also awarded Wife 70,564 in
certain Stock Appreciation Rights (“SARS’), stating that:



13. [ T]he SARs cannot be placed in Wife' sname. Husband shall
exercise the SARs immediately upon their becoming exercisable,
which isexpected to be on or about August 8, 1995, unless otherwise
instructed by Wifein writing in atimely manner. Husband shall pay
to Wife an amount equal to the gross amount of each SAR payment
lessall taxes applicablethereto, including, without limitation, federal
income tax, social security tax, and medicare tax.

On July 25, 1995, the trial court entered a Final Decree of Absolute Divorce incorporating by
reference the provisionsin the MDA.

Following the divorce, Wife and Daughter moved to Houston, Texas, while Husband
remained in Memphis, Tennessee, where he worked for Arcadian Corporation, a Memphis based
chemical company, as Vice President, General Counsel, and Secretary.

In January 1996, Wife, by letter, informed Husband that she wished Husband to exercise
64,952 SARson her behaf in accordance withthe MDA. On January 31, 1996, Husband exercised
the SARsasrequested. Indoing so, Husband incurred grossincomeinthe amount of $1,043,233.12.
On February 22, 1996, Husband sent Wife aletter notifying her that he had exercised the SARsand
attached acheck payableto Wifeintheamount of $584,210.55. Theletter stated that, since his1996
tax liability could not be ascertained as of that date, Husband would withhold 44% of the gross
amount, or $459,022.57, to cover his estimated tax liability resulting from thetransaction. Thetotal
amount withheld represented $307,232.15 withheld by Arcadian for federal income taxes and
$151,790.42 withheld by Husband to cover additional tax liability he anticipated incurring. Wife
objected to Husband’ scal cul ation of tax withhol dingson the 1996 SARsincome, and shedemanded
Husband pay her the $151,790.42 he withheld as well as interest on that amount.

The parties subsequently reached an agreement on thetax liability, whereby Husband agreed
to deposit the excess tax withholdings above the estimated amount on his 1996 tax return into an
interest bearing account. In addition, Husband agreed that, after filing his 1996 tax return, hewould
pay Wife*the amount of such excess, plusinterest actually earned, less 30% of such interest for his
applicable income, social security and medicare taxes.” After filing his 1996 tax return, Husband
incurred atotal tax liability on the SARs exercisein the amount of $437,839.88.' In turn, Husband
forwarded a check to Wife in the amount of $21,738.73; $21,182.69 of which represented the
difference between the tax withholding on the SARs income ($459,022.57) and the actual tax
liability incurred on the SARs income ($437,839.88), and $556.04 of which represented the net
interest owed Wife.

! Thisamount represented the difference between Husband’ stotal tax liability for 1996 ($682,006.00) and his
pro formatax liability for 1996 excluding the SARs income ($259,293.00), as well as M edicare tax of $15,126.88 (the
product of the statutory M edicare tax rate of 1.45% and the SARs income of $1,043,233.12).
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In September 1996, Husband negotiated a severance contract with Arcadian Corporation.
In March 1997, another company acquired Arcadian Corporation. Following the merger, the new
company did not retain several employees, including Husband. From April 1997 until March 1998,
Husband remained unemployed. In the interim, Wife sent Husband a letter in February 1997,
requesting that he exercise the remaining 5,612 SARs. On February 18, 1997, Husband exercised
the SARs and incurred gross income totaling $109,882.96. In turn, Husband remitted a check to
Wifein the amount of $64,776.01 pursuant to the MDA, which amount represented the difference
between the resulting gross income and a projected tax liability of $45,106.95. (Exhibit 29).
Pursuant to their prior agreement, Husband deposited the amount withheld into an interest bearing
account pending the determination of his tax liability for 1997. After filing his 1997 income tax
return, Husband notified Wife by letter dated September 3, 1998, that his actual tax liability on the
SARs exercise amounted to $47,282.30.2 As such, Husband requested Wife remit $2,175.35,
representing the difference between the tax withheld ($45,106.95) and the actual tax liability on the
SARsincome ($47,282.30).

The present dispute began when Wife filed a Petition for Crimina and Civil Contempt
against Husband in the Circuit Court of Shelby County on April 18, 1997, alleging the following:
(1) Husband failed to fully disclose hisincome for 1995; (2) pursuant to the MDA, Husband owed
additional child support for 1995; (3) Husband failed to provide Wife with information regarding
additional income since 1995 asrequired by the MDA ; and (4) Husband failed to provide Wifewith
proof of income for calendar year 1996 by April 1, 1996, as required by the MDA. Husband
answered Wife' s petition and filed a counter-petition seeking to modify the final divorce decreedue
to amaterial changein circumstances. Husband sought areduction in his child support obligation
by noting thefollowing: (1) hisrecent job loss and reduction inincome; (2) thefact that Daughter’ s
visitation with him exceeded the amount of visitation time contemplated in the Tennessee Child
Support Guidelines (* Guidelines’); (3) the April 1st deadlinefor providing proof of income should
be changed to May 15th following the applicable tax year; and (4) Wife's payments of $350, as
required by the MDA in order to defray travel expenses, have consistently been late, therefore, this
amount should be deducted from Husband’'s monthly child support payment. Regarding the
“additional child support” provision in the MDA, Husband’ s petition provided:

9. Petitioner is required under the MDA to pay additional child
support to Respondent in an amount equal to 21% of his bonus and
other income within 15 days after receipt of such income. The
frequency of these additional child support payments has caused
Petitioner to suffer a considerable administrative burden, especially

2 Arcadian Corporation withheld $30,767.23 to cover federal income tax and $1,593.30 to cover federal
M edicare tax. Husband withheld an additional $12,746.42 to cover additional anticipated federal income tax on the
SARs exercise.

3 This represented the difference between Husband’s actual tax liability for 1997 ($257,311.00) and his pro

forma tax liability for 1997 excluding the SARs income ($211,622.00), as well as Medicare tax at a statutory rate of
1.45% ($1,593.30) and the SARs income ($109,882.96).
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inview of the size of Petitioner’ s other payments to Respondent. In
addition, because thereis no federal or state income tax withholding
on Petitioner’ s non-employment income, it isliterally impossible for
Petitioner to accurately gauge his effective tax liability on such
income until after hisincometax returnsfor the year are prepared and
filed. Therefore, Petitioner respectfully requests this Court change
the frequency and timing of Petitioner’ s payment of additional child
support from the current arrangement of multiple paymentswithin 15
days after the receipt of each item to one payment on or before June
1 of the following year.

After filing his counter-petition, Husband stopped paying “additional child support.”

In the interim, Husband acquired new employment and started a new family. When the
company that acquired Arcadian Corporation refused to pay the severance package required under
the contract, Husband instituted alawsuit in federal courtin May 1997. Thislitigation lasted from
1997 until 2001, resulting in Husband receiving, by wire transfer on December 31, 2001,
$2,916,186.41.* From April 1998 until April 1999, Husband worked for PromusHotel Corporation,
headquartered in Memphis, as Vice President and Assistant Genera Counsal. From May 1999 to
present, Husband has been a partner in the Memphis office of the law firm of Baker, Donelson,
Bearman, Caldwell & Berkowitz, PC. Following the divorce, Husband remarried, and he and his
current wife adopted two children; one from China and one from Guatemala

Inanticipation of Husband' sseverance settlement, Wife, on October 26, 2001, filedaMotion
to Determine Child Support Liability requesting an order setting forth Husband's child support
obligation on the net amount received as cal culated under the “additional child support” provision
inthe MDA. On September 19, 2002, Wife filed a Petition to Modify Final Decree of Divorce to
Modify the Visitation Schedulewith thetrial court. Husband answered the petition on July 3, 2003,
raising as an affirmative defense that the “additiona child support” provision in the MDA is
prohibited by the Guidelinesand is not an enforceabl e contractual obligation, therefore, it should be
abolished.

OnJuly 9 and 10, 2003, thetria court, sitting without ajury, held ahearing to addressWife's
contempt petition, both parties' petitionsto modify the child support obligation, and Wife' s petition
to alter the visitation schedule. Thetrial court heard testimony from Husband, Wife, and Vincent
DeGutis (“Mr. DeGuitis’), Husband' s accountant. Thetrial court also reviewed numerous exhibits
submitted by the parties. In addition, the trial court also entertained the deposition testimony of
Vallette G. Windham (*Ms. Windham”), Wife's accountant. Following the hearing, the trial court
entered two separate orders; the first order, entered on August 11, 2003, addressed issues of

4 The total amount awarded Husband equaled $5,091,545.45, but the net amount received by Husband
represents deductions for taxes and litigation expenses. See Campbell v. Potash Corp. of Saskatchewan, Inc., 238 F.3d
792 (6th Cir. 2001).
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visitation, whilethefinal judgment, entered on August 18, 2003, addressed thefinancial issuesraised
by the parties.

In the final judgment, thetrial court separated the financial issues raised by the partiesinto

three categories. (1) child support, (2) additional child support, and (3) SARs exercises and
appropriate tax matters. Thetria court also ordered Husband to pay Wife's attorney’s feesin the
amount of $43,000.00. Husband subsequently filed a motion to alter or amend the final judgment
whichthetria court denied. Husband filed atimely notice of appeal to this Court presenting for our
review the following issues related to various rulings by the trial court contained within each
category of thetrial court’s order:

VI.

VII.

VIII.

XI.

XII.

XII.

Whether the additional child support provision in the MDA should be abolished because it
isunlawful and unworkable;

Whether thetrial court erred in applying the additional child support provision of the MDA
to the severance payment;

Whether the trial court erred in refusing to reduce Husband’' s income from the severance
payment by that portion attributable to the salary he would have received had his
employment not been terminated in 1997;

Whether the trial court erred in awarding Wife $90,715.41 in additional child support on
“income” earned by Husband from 1995 through 1997,

Whether the trial court erred in calculating future monthly child support by including a
discretionary, non-recurring bonusof $40,000.00in cal culatingincomeof $280,147.00 when
the court also calculated additional child support on the bonus in the amount of $6,580.00;
Whether thetrial court erred in calculating future monthly child support because Wifefailed
to meet her burden of proving that child support over $2,100.00 was necessary for the
reasonable needs of the child;

Whether thetrial court erredin refusing to reduce Husband’ s child support obligations based
on the fact that Daughter spends more days per year with Husband than the number of days
contemplated by the Guidelines;

Whether the trial court erred in failing to fully reduce Husband’ s child support obligation
based upon the fact he islegally obligated to support three additional children;

Whether thetria court erred in calculating future monthly child support;

Whether the trial court erred in failing to award Husband amounts properly owed him by
Wife;

Whether the tria court erred, both procedurally and substantively, in ruling that Husband
owes $69,120.56 in improperly withheld taxes on the 1996 and 1997 SARS exercises,
Whether thetrial court erred in awarding Husband $8,199.36 for 1996 and $735.10 for 1997
in interest on the amount he withheld on the 1996 and 1997 SARS income; and

Whether the trial court erred in awarding $43,000.00 in attorney’s fees to Wife and in
denying Husband’ s claim for attorney’ s fees because fees should have been awarded based
on the relative success of the parties.



For the reasons set forth herein, we affirm in part, reverse in part, and remand to the trial court for
additional proceedings consistent with this opinion.

.
STANDARD OF REVIEW

“[R]eview of findings of fact by the trial court in civil actions shall be de novo upon the
record of the trial court, accompanied by a presumption of correctness of the finding, unless the
preponderance of theevidenceisotherwise.” Tenn. R. App. P. 13(d) (2003); seealso Wadev. Wade,
115 SW.3d 917, 920 (Tenn. Ct. App. 2002). “With respect to legal issues, our review is conducted
‘under a pure de novo standard of review, according no deference to the conclusions of law made
by thelower courts.’” Ellisv. Ellis, No. E2003-01327-COA-R3-CV, 2004 Tenn. App. LEXIS 319,
at *13 (Tenn. Ct. App. May 17, 2004) (quoting S. Constructors, Inc. v. Loudon County Bd. of Educ.,
58 SW.3d 706, 710 (Tenn. 2001)); see also Kendrick v. Shoemake, 90 S.W.3d 566, 56970 (Tenn.
2002). Additionally, when we undertake areview of atrial court’ s determination of child support,
we employee the following standard of review:

Setting child support is a discretionary matter. See State ex rel.
Coleman v. Clay, 805 S.W.2d at 755. Accordingly, wereview child
support decisionsusing thedeferential “abuse of discretion” standard
of review. This standard requires us to consider (1) whether the
decision hasasufficient evidentiary foundation, (2) whether the court
correctly identified and properly applied the appropriate legal
principles, and (3) whether the decision is within the range of
acceptable alternatives. See BIF v. Service Constr. Co., 1988 Tenn.
App. LEXIS 430, No. 87-136-11, 1988 WL 72409, at *2 (Tenn. Ct.
App. July 13, 1988) (No Tenn. R. App. P. 11 application filed).

Sate ex rel. Vaughn v. Kaatrude, 21 S.W.3d 244, 248 (Tenn. Ct. App. 2000).

1.
LAwW AND ANALYSIS

Each issue raised by Husband on appeal focuses on one of the three categories addressed in
thetrial court’sfinal judgment. Accordingly, we will discuss the issues raised by husband as they
relate to (1) the “additional child support” provision in the MDA, (2) the “base’ child support
obligation, and (3) issuesrelated to the SARs exercises. Inaddition, wewill discussissuesrelating
to attorney’ s fees in a separate section of this opinion.



A.
The " additional child support” provision in the MDA

Regarding additional child support, thetria court ruled, in relevant part, as follows:

Even though Mr. Kesser had requested the Court to modify
the time of the Additional Child Support, he has refused to pay any
Additional Child Support since 1996. One of Mr. Kesser’ spositions
at trial is that the Additional Child Support provision should not
apply to hisseverance package becauseit was not contempl ated at the
time of theMarital Dissolution Agreement, but heacknowledged that
the Additional Child Support provision would apply to bonuses.
Even so, in 1999, Mr. Kesser received a bonus of $31,304.00 and
paid no additional child support. In 2001, Mr. Kesser received a
bonus of $55,000.00 and paid no additiona child support and in
2002, Mr. Kesser received a bonus of $40,000.00 and paid no
additional child support.

The severance package is expressly designated as income by
the child support guidelines. It should be considered income in the
year received. However, as it is far in excess of the $10,000.00
contemplated by the child support guidelines, the sums above the
percentage applied to the net income above $10,000 should be placed
inaTrust Fund for the benefit of the child. The Marital Dissolution
Agreement already makes some provision for the college education
of the child, so that the Trust should not be restricted to that purpose.
The Trust should be for the use and benefit of the child until she
reachesthe age of twenty-five, at which timethe remaining principal
andinterest should bedistributed to her. Inthe meantime, the Trustee
should pay, in the Trustee's discretion, to or for the benefit of the
child, such sums as shall be reasonable and necessary. Mr. Kesser
testified that the net sum which he received for his severance
package, after litigation expenses and taxes was $1,478,813.00. Itis
upon that figure that calculations should be based.

The trial court went on to conclude that Husband’ s arguments seeking to set aside the “additional
child support” provision in the MDA were without merit. Thetria court also ordered Husband to
pay additional child support as follows: $5,304.00 for the 1999 bonus plus interest accruing from
January 2000, $8,652.00 for the 2001 bonus plusinterest accruing from January 2002, $6,580.00 for
the 2002 bonus plusinterest accruing from January 2003, and $90,715.41, pursuant to the testimony



of Ms. Windham, for additional income earned from 1995 through 1999 plusinterest accruing from
January 2000.°

Ashisfirst issue, Husband arguesthat the “additional child support” provisioninthe MDA
should be abolished, and his child support obligation should be calculated solely according to the
Guidelines. Webeginwith Wife' simplied assertion that Husband isestopped fromraisingthisissue
on appeal because his petition to modify his child support obligation did not request that the trial
court abolish the provision, but hemerely asked thetrial court to requirethat additional child support
payments be made only once a year.

Asagenerd rule, “ajudgment or decree which isbeyond the fair scope of the pleadingsis
void.” Brownv. Brown, 281 S.W.2d 492, 497 (Tenn. 1955) (citing Lieberman, Loveman & Cohn
v. Knight, 283 SW. 450, 452 (Tenn. 1925); Terrell v. Terrell, 241 SW.2d 411 (Tenn. 1951)). The
Tennessee Rules of Civil Procedure provide:

When issues not raised by the pleadings are tried by express or
implied consent of the parties, they shall be treated in all respects as
if they had been raised in the pleadings. Such amendment of the
pleadings as may be necessary to cause them to conform to the
evidence and to raise these issues may be made upon motion of any
party at any time, even after judgment; but failure so to amend does
not affect the result of the trial of these issues. Provided, however,
amendment after verdict so asto increase the amount sued for in the
action shall not be permitted. If evidenceisobjectedto at trial onthe
ground that it isnot within theissues made by the pleadings, the court
may allow the pleadings to be amended and shall do so freely when
the presentation of the merits of the action will be subserved thereby
and the objecting party failsto satisfy the court that the admission of
such evidence would prejudice the party in maintaining the action or
defenseuponthemerits. Thecourt may grant acontinuanceto enable
the objecting party to meet such evidence.

Tenn. R. Civ. P. 15.02 (2003) (emphasis added). “ The policy underlying the rule seemsto be that
since the purpose of pleadingsisto give noticeto all concerned regarding what may be adjudicated,
ajudgment beyond the scope of the pleadingsis beyond the notice given the parties and thus should
not be enforced.” Brown, 281 SW.2d at 497.

While Husband did not raise theissue of abolishing the* additional child support” provision
in his petition to modify his child support obligation, the record revealsthe partiestried theissue by
implied consent. “Tria of anissue by implied consent will be found when a party opposed to the
motion knew or should reasonably have known of the evidence relating to the new issue, did not

> The trial court ordered all interest on these amounts to accrue at 12% per annum.
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object to thisevidence, and was not prejudiced thereby.” Childsv. Roane County Bd. of Educ., 929
S.\W.2d 364, 366 (Tenn. Ct. App. 1996) (citing Zack Cheek Builders, Inc. v. McLeod, 597 SW.2d
888 (Tenn. 1980)). Inhisanswer to Wife' spetition to modify thevisitation schedule Husband raised
this issue as an affirmative defense, and Husband submitted a pre-trial brief which discussed the
issueindetail. Atthehearing, Husband offered testimony regarding theissue, testimony which drew
no objection from Wife'scounsal. Accordingly, it was proper for thetrial court, and subsequently
this Court, to consider the issue of whether the “additional child support” provision should be
abolished. See Jonesv. Jones, No. 01A01-9806-CV-00298, 1999 Tenn. App. LEXIS 270, at * 3-10
(Tenn. Ct. App. Apr. 29, 1999).

Wenow turnto Husband’ sargumentson appeal in support of hisposition that the* additional
child support” provision should be abolished. Husband asserts that, with regard to the “additional
child support” provision, thetrial court smply held that, since Husband had freely entered into the
agreement, heis estopped from seeking an alteration. Husband contendsthetrial court erredinthis
regard for the following reasons: (1) the trial court ignored the legal rule stating child support
provisionsin the MDA mergeinto the order and remain subject to modification; (2) the significant
variancerulein the Guidelines and changed circumstances require modification of hischild support
obligation in this case; (3) the Guideline’s approach to variable income should have been applied
inthiscase; and (4) thechangein law in July 2001 required the provision to beeliminated retroactive
to at least that time.

“Mothers and fathers certainly are free to agree that child support payments will be higher
than mandated by the guidelines, and atrial court may approve such an agreement.” Coxv. Cox, No.
E2002-02034-COA-R3-CV, 2003 Tenn. App. LEXIS 257, at *7 (Tenn. Ct. App. Mar. 31, 2003).
Such agreements are expressly provided for in the Tennessee Code, which states: “Nothingin this
section shall be construed to prevent the affirmation, ratification and incorporation in adecree of an
agreement between the parties as to support and maintenance of a party or asto child support. . ..”
Tenn. Code Ann. § 36-5-101(h) (2003). An MDA is essentially a contract between the parties.
Johnson v. Johnson, 37 SW.3d 892, 896 (Tenn. 2001). The Guidelines constitute the “minimum
base for determining child support obligations.” Tenn. Comp. R. & Reg. 124-2-4-.02 (5) (2003).
This Court has previoudly stated:

As the Guidelines only purport to create a minimum child support
obligation, wefind it entirely permissible for the parties to enter into
an agreement which provides a method of calculating child support
that isdifferent from the percentage type mechanism contemplatedin
the Guidelines. . . . The only limitation to that right is the court’s
responsibility to insure that the children are adequately maintained.
In that regard, the Child Support Guidelines provide the relevant
standard.

McDonald v. Cowan, No. W1998-00730-COA-R3-CV, 2000 Tenn. App. LEXIS 26, at *11 (Tenn.
Ct. App. Jan. 19, 2000); seealso Tenn. Comp. R. & Reg. 1240-2-4-.02(4) (2003) (stating that, when
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the parties present stipul ations regarding child support to the court for approval, “the court shall use
the guidelines in reviewing the adequacy of child support orders negotiated by the parties’).

Inthefinal judgment, thetrial court stated that “ [ Husband] isestopped from asking thisCourt
to set aside a portion of the agreement ssmply because [Husband] no longer thinks it is fair.”
Husband asserts that “by ruling that [Husband] was estopped to argue against the additional child
support provision, the trial court abdicated its responsibility to determine if the additiona child
support provision should have been modified in accordance with the Guidelinesthenif [sic] effect.”
Husband cites to our decision in Cox v. Cox, No. E2002-02034-COA-R3-CV, 2003 Tenn. App.
LEXIS 257 (Tenn. Ct. App. Mar. 31, 2003), for the proposition that “just because a parent agrees
to pay something beyond what is required by the Guidelines does not mean that this obligation
should not be modified to conform to the Guidelines at a later time.”

The mere fact that the parties entered into an agreement regarding child support does not
divest thetria court of itsauthority to modify that obligation when circumstances warrant. State ex
rel. Wrzesniewski v. Miller, 77 SW.3d 195, 197 (Tenn. Ct. App. 2001). “A court inwhich an action
for divorceisbrought and which renders a decree respecting the care, custody and support of minor
children continues to have jurisdiction of such matters until the children reach majority.” Kanev.
Kane, 547 S.W.2d 559, 560 (Tenn. 1977); see also Sutton v. Sutton, 417 S.W.2d 786, 787 (Tenn.
1967) (noting that thisjurisdiction isexclusive). Asenunciated by our supreme court:

When the husband and wife contract with respect to the legal duty of
child support, upon approva of that contract, the agreement of the
parties becomes merged into the decree and loses its contractual
nature. . . . [l]t is clear that the reason for stripping the agreement of
the parties of its contractual natureis the continuing statutory power
of the Court to modify itstermswhen changed circumstancesjustify.

Penland v. Penland, 521 SW.2d 222, 224 (Tenn. 1975); see also Towner v. Towner, 858 SW.2d
888, 890 (Tenn. 1993); Wade v. Wade, 115 S.W.3d 917, 924 (Tenn. Ct. App. 2002).

Husband, however, overlooks an important aspect of our treatment of agreements reached
by the partiesin adivorce action:

It is well established that parties may provide for child support by
agreement. T.C.A. 8§ 36-5-101(h); Penland v. Penland, 521 S.W.2d
222 (Tenn. 1975); Blackburn v. Blackburn, 526 SW.2d 463 (Tenn.
1975). Inthisregard, nothing prevents the parents from agreeing to
a support amount in excess of the required minimum. However, to
the extent the agreement exceeds the legal duty of child support over
which the court retainsthe power to modify, it is not merged into the
decree and is enforceable asany other contract. W. Walton Garrett,
Tenn. Divorce, Alimony and Child Custody 8§ 14-6 (1996). Thus, any
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voluntarily assumed obligation exceeding the minimum support
required is controlled exclusively by the parties’ agreement. Boutin
v. Boutin, 1996 Tenn. App. LEX1S770, No. 01A01-9601-CH-00014,
dip op. a 4-5 (Tenn. App. December 4, 1996).

Haasv. Haas, No. 02A01-9604-CV-00073, 1997 Tenn. App. LEXIS 269, at *9-10 (Tenn. Ct. App.
Apr. 22, 1997) (emphasisadded). Husband’ sobligation to pay “21% of al bonus and other income
as defined by the Tennessee Child Support Guidelines’ derives from a contractual obligation, not
a statutory one, since this amount isin excess of that required under the Guidelines. See Mace v.
Mace, No. W2001-00574-COA-R3-CV, 2002 Tenn. App. LEXIS 274, at *7 (Tenn. Ct. App. Apr.
15, 2002) (“[A] child support obligation in excess of that which is legally mandated remains
‘contractud’ in nature even though it isincorporated into the final divorce decree.”). Assuch, this
provision remains a contract between the parties governed by the terms of the MDA, and we must
construeit utilizing principles of contract law. Boutinv. Boutin, No. 01A01-9601-CH-00014, 1996
Tenn. App. LEXIS 770, at *8 (Tenn. Ct. App. Dec. 4, 1996); see also Lovlace v. Lovlace, No.
M2003-01274-COA-R3-CV, 2004 Tenn. App. LEXIS406, at * 910 (Tenn. Ct. App. June 28, 2004).

Thisresult is further supported by the provisionsin the MDA itself, which provides:

24. Each of the parties expressly certify that each of them has
entered into this Agreement upon mature consideration; that the
consent to execution of this Agreement has not been obtained by
duress, fraud or undue influence; that no representation of facts has
been made by either party to the other except as herein set forth; that
the partiesfully understand this Agreement; furthermore, that each of
the said parties has been represented by able counsel who have
explained to them the effects of this Agreement and the contents.
25. No modification of this Agreement shall be binding upon
either of the parties unless reduced to writing and subscribed by both
parties. This Agreement is intended as a full, final and complete
settlement of the property rights, marital and otherwise, of the parties
hereto.

27. Snce this Marital Dissolution Agreement provides for the
payment of child support, pursuant to T.C.A. 8§ 36-5-101(h), the
partiesaffirmatively acknowledgethat no action by the partieswill be
effective to reduce child support after the due date of each payment,
and the parties understand that Court approval must be obtained
before child support can be reduced, unless such payments are
automatically reduced or terminated under the terms of the Marital
Dissolution Agreement.
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Each argument rai sed by Husband seeking to abolish the“ additional child support” provision of the
MDA constitutes an attempt to have this Court abolish or modify the provision by applying various
provisionsof the Guidelinesor statutes affecting them. “ Any amountsof support that arenot legally
mandated but are imposed solely by the MDA, are not subject to revision by the court.” Bryan v.
Leach, 85 SW.3d 136, 151 (Tenn. Ct. App. 2001). When the parties agree to provide additional
child support not required by law, the courts of thisstatewill not relievethe partiesof that obligation
when such obligations later prove burdensome or ill conceived. Id. at 152 (citing Marshall v.
Jackson & Jones Qils, Inc., 20 SW.3d 678, 682 (Tenn. Ct. App. 1999)). Wefind thetrial court did
not err in refusing to abolish the “additional child support” provision in the MDA.

During oral argument, Husband pointed to thelanguage used inthe*“ additional child support”
provision in the MDA, noting it refers to “21% of all bonus or other income as defined by the
Tennessee Child Support Guidelines.” He arguesthat he never intended to pay more child support
than an amount required under the Guidelines, especially since the MDA states the child support
obligation isin compliance with the Guidelines. In addition, Husband contends that the Guidelines
do not define “ other income,” only “grossincome.” However, the record reveal s that Husband did
intend to provide child support in excess of that required by the Guidelines. Prior to thefinal decree
of divorce, Husband submitted amemorandum required by thelocal rulesof court for Shelby County
which provided:

7. Husband should pay child support pursuant to the Child
Support Guidelines to be calculated as follows. 21% of his base
salary of $160,000 to be paid monthly; plus 21% of amountsincluded
as income, such as bonuses, etc. as defined by the Guidelines upon
Husband' sreceipt of same, based on timely notice to Wife of receipt
and payment to her within 10 days of receipt.

Accordingly, we find Husband intended to provide additional child support in the amount of 21%
on al amounts, other than his base salary, qualifying as income under the Guidelines. The
Guidelines provide:

Grossincome shall include all income from any source (before taxes
and other deductions), whether earned or unearned, and includes but
is not limited to, the following: wages, salaries, commissions,
bonuses, overtime payments, dividends, severance pay, pensions,
interest, trust income, annuities, capital gains, benefitsreceived from
the Social Security Administration, i.e., Title Il Social Security
benefits, workers compensation benefits whether temporary or
permanent, judgmentsrecovered for personal injuries, unemployment
insurance benefits, gifts, prizes, lottery winnings, aimony or
maintenance, and income from self-employment.

Tenn. Comp. R. & Reg. 1240-2-4-.03(3)(a)1 (2003) (emphasis added).
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In hissecondissue on appeal, Husband allegesthetrial court erredinapplying the“additional
child support” provision to the severance payment he received from his previous employer. The
trial court’ sorder resultsin Husband paying $310,551.00in additional child support ontheseverance
payment. Husband argues such an award constitutes error for two reasons: (1) it violates section 36-
5-101(e)(1)(B) of the Tennessee Code, which was in effect when Husband received his severance
payment, and (2) this“one-time” event should not create achild support obligation because creating
an additional trust, when Husband already agreed to providefor Daughter’ seducationinthe MDA ,°
would result in awindfal to Wife not contemplated by the Guidelines.

Section 36-5-101(e)(1)(B)’ of the Tennessee Code provides that, “if the net income of the
obligor exceeds ten thousand dollars ($10,000) per month, then the custodial parent must prove by
a preponderance of the evidence that child support in excess of that amount . . . is reasonably
necessary to providefor theneedsof theminor child.” Tenn. CodeAnn. §36-5-101(e)(1)(B) (2003).
Husband, however, overlooksthefact that he has contractually obligated himself to pay child support
above the amount mandated by the Guidelines. See Haas v. Haas, No. 02A01-9604-CV-00073,
1997 Tenn. App. LEXIS 269, at *9-10 (Tenn. Ct. App. Apr. 22, 1997) (noting that the amount over
that required by the Guidelinesdoes not mergeinto the decree, and becomesenforceable asany other
contract). Having done so, the trial court correctly made the severance payment subject to the
“additional child support” provision in the MDA. See Bryan v. Leach, 85 SW.3d 136, 151-52
(Tenn. Ct. App. 2001). “The establishment of a trust for educational or other purposes for the
benefit of achildisadiscretionary mechanism or aternative arrangement that isavailableto thetrial
court in fashioning a support award for the benefit of the child.” Id. at 153 (citations omitted).
Accordingly, we affirm the trial court’s decision in this regard.

In histhird issue raised on appeal, Husband arguesthetrial court erred in refusing to reduce
Husband’ sincome from the severance payment by that portion attributable to salary he would have
received had his employment not been terminated in 1997. Husband contends that, by failing to
reduce the child support owed on the severance by that amount attributable to salary, he has been
ordered to effectively pay child support on the same source of income twice. However, at tria,
Husband' saccountant, Mr. DeGultis, testified regarding the proper amount of child support owed on
the severance package. Infact, he prepared an exhibit entitled “ Cal culation of Potential Additional
Child Support on Severance and Other Post-Employment Benefits from PCS’ which showed the
potential additional child support to be $310,551.00. Mr. DeGutis testified that he prepared this
document at Husband’ srequest, and, in fact, Husband told him what to include or exclude from the
document. This document does not mention an exclusion for salary previously owed. Husband

6 The MDA provides: “Husband shall pay thetuition, room and board costs, and educational feesfor M ary Rose
to attend four (4) years of college up to a maximum aggregate amount equal to that for a boarding student at Dartmouth
College.”

! In his brief, Husband cites to section 36-2-101(e)(1)(B) of the Tennessee Code. However, section 36-2-101

of the Tennessee Code, dealing with paternity, has been repealed by the legislature. We presume Husband is referring
to the above cited section of the Tennessee Code.
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cannot be heard to complain when his own accountant proposes an amount owed on the severance
package as child support, and the trial court subsequently orders that exact amount in its order.
Accordingly, we find this issue to be without merit.

In hisfourth issue, Husband arguesthetrial court erred when it ruled: “ That Mr. Kesser be
ordered to immediately pay to Ms. Kesser the sum of $90,715.41 plus interest beginning January
2000, asthe additional child support amounts due pursuant to the accounting errors and as testified
to by Valette Windham.” Husband rai ses numerous sub-issues within the framework of thislarger
issue.

First, Husband arguesthat thisruling by thetrial court constituted error becausethetrial court
failed to deduct from thisamount interest owed on the SARswithholdings. Husband arguesthat the
trial court, in essence, awarded Wife the same amount twice. Husband states in his brief that he
refuted the calculations relied on by Ms. Windham by “his own testimony,” but he directs our
attention to apre-trial affidavit and apre-trial memorandum he submitted to thetrial court. Only his
pre-trial memorandum was introduced as an exhibit at trial. However, Husband does not direct us
to any particular authority in his pre-trial memorandum to support adifferent result. Inaddition, we
have not located, nor does Husband direct our attention to, any testimony in the record by his
accountant refuting the calcul ations made by Ms. Windham.?  Matters of credibility areleft within
thesound discretion of thetrial court. Brownyard v. Brownyard, No. 02A01-9803-CH-00063, 1999
Tenn. App. LEXIS 385, at *18-19 (Tenn. Ct. App. June 22, 1999).

Second, Husband arguesthis amount includes capital gains earned by Husband for tax years
1995, 1996, and 1997. Husband contends the trial court erred by refusing to offset these capital
gainsby capital losses. Husband contends the Guidelines’ definition of grossincomeis based upon
the concept of gross income in the federal tax code, which allows an offset for capital losses. In
support of thisproposition, he cites our decisionin Alexander v. Alexander, 34 S.W.3d 456, 462—63
(Tenn. Ct. App. 2000), where we stated:

We start by noting that capital gains are included within the
definition of gross income in the Guidelines. Tenn. Comp. R. &
Reg., ch. 1240-2-4-.03(3)(a). Seealso Brooksv. Brooks, 992 S.W.2d
403, 407 (Tenn. 1999) (“Generally, capital gains are included in the
definition of gross income.”). Father argues that “there is no
indication that the term ‘ capital gains [as used in the Guidelines] is
anaogousto thetermused inthelnternal Revenue Code.” Whilethis
correlation isnot expressly stated in the Guidelines, wefind and hold
that itislogical to equate these two concepts. Speaking rhetorically,
if we cannot use the definition of a capital gain adapted by the

8The Tennessee Rulesof Appellate Procedure provide asfollows: “Except asprovided in Rule 28(c), reference
in the briefs to the record shall be to the pages of the record involved. . ..” Tenn. R. App. P. 27(g) (2003).
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Internal Revenue Service, to what source should we resort? Father
does not suggest an alternative definition.

However, in Abercrombiev. Abercrombie, No. E2003-01226-COA-R3-CV, 2004 Tenn. App. LEXIS
187, at *22-25 (Tenn. Ct. App. Mar. 29, 2004), we stated:

Whileafedera incometax return isavaluable source of data
when calculating an obligor's child support obligation under the
Guidelines, it isimportant to recognize that the object of atax return
isvery different from that of the Guidelines. A tax returnisdesigned
to determine "taxable income" under the federal tax code; the
Guidelines are designed to determine " net income" asthat concept is
defined in the Guidelines. The Guidelines "net income" concept is
vastly different from the federal tax code's concept of "taxable
income." By the same token, the Guidelines concept of "gross
income" isnot the same asthe federal tax code's concept of "adjusted
grossincome.” Thus, whileatax return, generally speaking, will yield
valuable data for atrial court in setting child support, it isamistake
to usethefederal tax return asif the concepts mentioned above were
interchangeable. They are not.

Under the Guidelines, "grossincome” includes”capital gains.”
However, the Guidelines definition of "gross income" does not
include areference to "capital losses’ or to "negative capital gains,”
nor arethesetermsmentioned in any other part of the Guidelines. We
believe thereis a good reason for this omission.

Generally speaking, in the typical non-installment sale of a
capital asset at aprofit, the seller immediately gets (1) areturn of his
cost or other basis and (2) his profit. The Genera Assembly, in
adopting the Guidelines, madeapolicy decisionthat profit onthesale
of a capital asset is a part of an obligor's gross income. This makes
sense because, in the typical sale of acapital asset at a profit--say of
apublicly-traded common stock--the seller receives cash representing
areturn of his cost or other basis and his profit. When one sélls a
capital asset at aloss, the loss ssimply erodes the seller's capital. The
seller does not have "to go into his or her pocket” to pay for the loss
out of other spendable funds. In the case of a capita gain, available
funds to pay child support are supplemented while, in the other
case--that of acapital loss--there is no decrease in spendable money;
rather thereis an erosion of the seller's capital asset base. While the
federal government has made a policy decision to consider, in a
limited fashion, the erosion of the taxpayer's capital asset base in
calculating "taxable income,” there is nothing to suggest that the
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Guidelines have adopted asimilar approach to the calculation of "net
income."

Accordingly, we find this argument to be without merit and affirm the trial court’ s decision not to
allow an off-set to this amount for capital losses.

Third, Husband argues the tria court erred by requiring Husband to pay additiona child
support on capital gains derived from the sale of assets awarded to him under the MDA, which
provides:

The requirement to pay 21% of al other income as defined by the
Tennessee Child Support Guidelines shall begin with any income
received after July 25, 1995 and shall not apply to the
sale/liquidation of assets which are subject to division pursuant to
T.C.A. 8§ 36-4-121 and which assets are divided elsewhere in this
Agreement.

Husband contends that, within the additional child support award, the trial court included capital
gains on stock he received distributed to him under the final divorce decree. This, according to
Husband, violated the above cited provision in the MDA.

Although Husband citesto no authority for this proposition, wefind our statement in Taylor
v. Taylor, No. M1999-02398-COA-R3-CV, 2003 Tenn. App. LEXIS 426, at *29 (Tenn. Ct. App.
June 6, 2003), to be instructive:

As a genera matter, all capital gains — even those redized
from anisolated transaction —must be considered asgrossincomefor
the purpose of determining an obligor parent’s child support
obligation. Tenn. Comp. R. & Regs. r. 1240-2-4-.03(3)(a) (1994);
Brooks v. Brooks, 992 SW.2d 403, 407 (Tenn. 1999). The only
judicially created exception to this rule involves capital gains
resulting from the sale of an asset to fund the division of property in
adivorce case. Alexander v. Alexander, 34 S\W.3d 456, 464 (Tenn.
Ct. App. 2000). The purpose of this exception is to prevent the
“double dipping” that would result if capital gains were considered
both as a marital asset and asincome.

Having established that the “additional child support” provision is contractual in nature, the above
cited language in the MDA clearly establishes that the parties did not intend for the capital gains
from the sale of such property to fall within the purview of the additional child support provision.
Accordingly, thetrial court erred to the extent the trial court’ saward is based on such amounts. On
remand the trial court is instructed to determine that portion of the $90,715.41 award which
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represents capital gainsfrom the sale of property awarded to Husband in thefinal divorcedecreeand
deduct such amounts from the award.

Husband’ s fourth contention with regard to the $90,715.41 additional child support award
is that it contains certain non-cash, non-taxable compensation credited by Husband's former
employer to certain retirement benefits. We need not decide, as Wife suggests, whether these
amounts constitute income under the Guidelines. We need only refer to the above cited provision
of the MDA, where the parties expressly agree to exclude from the “additiona child support”
calculation any income generated from the sale/liquidation of property awarded in the divorce
decree. The MDA expressly awards Husband his retirement benefits. Accordingly, thetrial court
erred in including such amountsin its calculation of additional child support. On remand, thetrial
court is to determine those amounts representing contributions to Husband’ s retirement plans and
deduct them from the overall award.

We now turn to Husband's final argument involving this issue, where he argues that the
$90,715.41 includesincreasesin Husband’ s salary above the $166,000 base salary at the time of the
divorce. We agree with Husband in that such amounts should not be used to calcul ate additional
child support. First, the “additional child support” provision in the MDA itself references “other
income” and speaksof “bonuses.” Second, Husband’ sbase child support obligation, discussed more
fully below, is based solely upon his fixed annua salary. Any changes to this base child support
amount remain subject to modification under the Guidelines. See Penland v. Penland, 521 SW.2d
222,224 (Tenn. 1975). Accordingly, thetria court erred inincluding within the award of additional
child support any amounts attributable to Husband’ sincreasesin base salary. Onremand, thetrial
court isinstructed toidentify such amounts and deduct them from thefinal award of additional child
support.

Husband' s fifth issue on appeal focuses upon the trial court’sinclusion of a $40,000 bonus
earned by Husband in 2002 in calculating both Husband’ s base child support obligation and his
additional child support obligation. Particularly, thetrial court held that Husband owed $6,580.00
plus interest on the bonus as additional child support. We discussissuesrelated to Husband' s base
child support obligation morefully below, but for our purposes herewe notethat the additional child
support provision, which remains contractual in nature, clearly statesthat Husband will pay 21% of
all “bonus’ income as additional child support in addition to his base child support obligation. The
Guidelines clearly mandate that thetrial court isto consider “all incomefrom any source” including
“bonuses’ when calculating gross income. Tenn. Comp. R. & Reg. 1240-2-4-.03(3)(a)1 (2003).
Accordingly, we affirm the court’s decision to apply the additional child support provision to the
$40,000.00 bonus, and thetrial court did not err in using this same amount to calculate Husband's
additional child support obligation.

-18-



B.
Husband'’s base child support obligation

Regarding Husband'’ s base child support obligation, the trial court ruled, in relevant part,
asfollows:

Mr. Kesser filed his Rule 14(c) Affidavit on July 9, 2003.
This Affidavit shows Mr. Kesser’ s gross income of $280,147.00 per
year. Based upon the deductions shown, hisnet income per monthis
$17,341.58. (No provisionsneed be madefor hiscurrent wife, Janice
Kesser' sincome, athough it appears on the affidavit.)

Pursuant to the new provision of the Tennessee Child Support
Guidelines, since an increase in support is appropriate, Mr. Kesser’s
net income should be reduced by sixteen (16%) [sic] because he has
two (2) other children at homethat heislegally required to support.®
This reduces Mr. Kesser's net income to $14,566.93 per month
($17,341.58 x 84% = $14,566.93). This becomes Mr. Kesser’s net
incomefor child support purposes. Applying the twenty-one percent
(21%) to his net resultsin a base child support amount of $3,059.05
($14,566.93 x 21% = $3,059.05) per month.

Since Mr. Kesser’s net income exceeds $10,000 per month,
the Court must order a minimum child support in the amount of
$2,100.00. Theremainingamount of child support that isappropriate
becomes discretionary with the Court. Thisamount, $959.05, should
bepaidto Ms. Kesser becausethechild, Mary Rose, attendsaprivate
school that, as Ms. Kesser testified, costs $12,000.00 per year to
attend.

Therefore, based upon Mr. Kesser’s income, and upon the
application of thechild support guidelinesMr. Kesser’ schild support
should be increased to $3,059.00 per month beginning August 2003.
Ms. Kesser’s obligation to reimburse Mr. Kesser $350.00 per month
for travel should be modified to provide that the reimbursement
payment be made by crediting Mr. Kesser with that amount on his
monthly child support obligation, excluding any month in which no
air travel for visitation with Mr. Kesser isinvolved.

Husband has raised several issues on appeal contesting this aspect of the tria court’s ruling.

Husband’ ssixthissueon appeal addressesWife' sfailureto provethat additional support was
necessary pursuant to section 36-5-101(e)(1)(B) of the Tennessee Code, which provides:

o At the time of the order, Husband and his current wife were attempting to adopt a third child from China.
Their efforts proved successful when they adopted their third child in November 2003.

-19-



Notwithstanding any provision of this section or any other law or rule
to the contrary, if the net income of the obligor exceeds ten thousand
dollars ($10,000) per month, then the custodial parent must prove by
a preponderance of the evidence that child support in excess of the
amount, [calculated by multiplying the appropriate percentage set
forth in the child support guidelines by a net income of ten thousand
dollars ($10,000) per month], is reasonably necessary to provide for
the needs of the minor child or children of the parties. In making its
determination, the court shall consider all available income of the
obligor, asrequired by this chapter, and shall make awritten finding
that child support in excess of the amount so calculated is or is not
reasonably necessary to provide for the needs of the minor child or
children of the parties.

Tenn. Code Ann. § 36-5-101(e)(1)(B) (2003); see also Tenn. Comp. R. & Reg. 1240-2-4-.04(3)
(2003).%° Thetrial court expressly references Wife' stestimony regarding Daughter’ s private school
tuition, which thetrial court relied on to justify an amount in excess of the $2,100.00 mandated by
the Guidelines. Husband contends thisis erroneous because Daughter has attended private school
since 1996, therefore, an increase is not justified.

“While we will set aside a discretionary decision if it rests on an inadequate evidentiary
foundation or if it is contrary to the governing law, we will not substitute our judgment for that of
the trial court merely because we might have chosen another dternative.” Sate ex rel. Vaughn v.
Kaatrude, 21 S.W.3d 244, 248 (Tenn. Ct. App. 2000). Therecord doesnot preponderate against the
trial court’s finding that an amount of child support above that required by the Guidelines is
warranted in this case. See Turner v. Yovanovitch, No. M2002-01164-COA-R3-CV, 2003 Tenn.
App. LEXIS 656, at *10-12 (Tenn. Ct. App. Sept. 11, 2003). In addition, the trial court could
properly order that any amount above the amount set by the Guidelinesbe placed into atrust in favor
of Daughter. Tenn. Comp. R. & Reg. 1240-2-4-.04(3)(f) (2003); see also Redmond v. Hunt, No.
W2004-00127-COA-R3-JV, 2004 Tenn. App. LEXIS 830, at *13-15 (Tenn. Ct. App. Dec. 10,
2004).

In his seventh issue, Husband argues the trial court erred by failing to consider adownward
deviationinchild support based on Husband’ sexcessvisitation with Daughter. Husband specifically
requested a downward deviation based on excess visitation in his petition for modification, yet the
trial court’s fina judgment made no mention of such request. Husband contends the trial court
“completely failed to consider adownward deviation based on excess parenting as required by the
Guidelines.” However, at the hearing on Husband' s motion to ater or amend the final judgment,

10 Although raised as an issue under the trial court’s treatment of the “additional child support” provision, we
pause here to note, once again, that the trial court properly included the $40,000.00 bonus earned by Husband in 2002
inits calculation of the base child support obligation. See Tenn. Code Ann. § 36-5-101(e)(1)(B) (2003); Tenn. Comp.
R. & Reg. 1240-2-4-.04(3) (2003) (“ The court must consider all net income of the obligor as defined according to 1240-
2-4-.03 of thisrule.”).
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thetrial court heard oral argument from both parties regarding this issue, but the court declined to
modify the child support obligation based upon Husband' s argument.

The Guidelines provide that, “[i]n situations where overnight time is divided more equally
between the parents, the courtswill have to make a case-by-case determination asto the appropriate
amount of support (reference 1240-2-4-.04).” Tenn. Comp. R. & Reg. 1240-2-4-.02(6) (2003)
(emphasis added). A trial court “may consider a downward deviation from the guidelines if the
obligor demonstratesthat he/sheisconsistently providing morecareand supervisionfor thechildren
than contemplated in the rule.” Tenn. Comp. R. & Reg. 1240-2-4-.04(1)(b) (2003) (emphasis
added); but see Parrish v. Parrish, No. W2004-00021-COA-R3-CV, 2004 Tenn. App. LEXIS 771,
at *9-13 (Tenn. Ct. App. Nov. 17, 2004) (noting that an upward deviation is mandatory when a
parent failsto exercisevisitation for the average period set forth in the Guidelines). “Deviationfrom
the guidelines may be appropriate in other cases when the court findsit isin the best interest of the
child(ren) including . . . cases where physical custody of the child(ren) is more equally divided
between the parties than occurs in a situation where one party has an average amount of overnight
vigitation as defined in 1240-2-4-.02(6).” Tenn. Comp. R. & Reg. 1240-2-4-.04(2)(b) (2003)
(emphasis added).

In his brief, Husband makes several statements to indicate he spends more time with
Daughter than contempl ated by the Guidelines. However, Husband does not direct this Court to any
instanceintherecord where he demonstrated to thetrial court that he*isconsistently providing more
care and supervision for the children than contemplated in the rule.” See Tenn. Comp. R. & Reg.
1240-2-4-.04(1)(b) (2003); see also Tenn. R. App. P. 27(g) (2003) (“Except as provided in rule
28(c), reference in the briefs to the record shall be to the pages of the record involved.”).
Accordingly, we cannot say that the trial court erred in this regard.

In his eighth issue, Husband argues the trial court properly reduced his base child support
obligation to reflect his duty to provide for his other two children, but the court erred by not taking
into account Husband' s third daughter whom he became legally obligated to support in November
2003 after thetrial court entered itsfinal judgment.** Husband raised thisissuein hismotion to alter
or amend the final judgment, and, after the hearing on Husband’ s motion, the trial court issued an
order denying the motion but providing:

2. Regarding the issue of a child support adjustment for the

adoption of athird child, the Defendant must show that heislegally
obligated to provide support for the child. Once the Defendant is
legally obligated to support the child he may Petition the Court for a
modification of his child support as provided by the guidelines and

1 Husband also arguesthat thetrial court erred by not reducing hisadditional child support obligation to reflect
his need to provide for his other children. As stated previously, the additional child support provision is a contractual
obligation which we decline to modify. See Bryan v. Leach, 85 S.W.3d 136, 151 (Tenn. Ct. App. 2001).
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the Petition shall be referred to the Shelby Country [sic] Divorce
Referee as provided in the local rules.

Section 36-5-101(e)(4)(A) of the Tennessee Code provides:

In addition to any other subtractions, cal culations of net income under
the guidelines shall take into consideration the support of any other
children the obligor islegally responsibleto provide. The court shall
consider the children of the obligor who are not included in a decree
of child support, but for whom the obligor is legally responsible to
provide support and is supporting for the purposes of reducing the
obligor’'s net income, in calculating the guideline amount, or as a
reason for deviation from the guidelines.

Tenn. Code Ann. 8 36-5-101(e)(4)(A) (2003); see also Tenn. Comp. R. & Reg. 1240-2-4-.03(4)(e)
(2003). Wife argues that the trial court committed no error because Husband had not legally
obligated himself to support the third child at the time of the hearing. Wife contends that the trial
court could not enter hypothetical child support based on an obligation Husband may or may not
have incurred. In order to prevent endless litigation and to promote finality in resolving the issues
presented on appeal, thetrial court isinstructed to entertain any petition filed by Husband on remand
seeking a modification to his base child support obligation—consistent with the Guidelines, this
opinion, and the local rules of court—based upon his incurring a legal obligation to support his
adopted third child.

Husband’ sninthissue simply restates prior argumentsin support of hispositionthat thetrial
court erred in setting his future child support obligation. In this section of his brief, Husband
proposes a formula for this Court to use in setting his future child support obligation. We have
addressed these same arguments in the previous paragraphs of this opinion, and we have set forth
those instances where aremand is necessary. Accordingly, we find Husband' s ninth issue to be
without merit.

In histenth issue raised on appeal, Husband contendsthetrial court erred infailing to award
him certain amounts owed to him by Wife. Husband claimsthe record showed that Wife owed the
following sums: (1) $760.00 for Daughter’ s orthodontic treatment which, pursuant to the MDA, the
parties are to pay for equaly; and (2) $2,175.35 in under-withheld taxes from the 1997 SARs
exercise.”” In addition, Husband notes that the trial court revised the MDA provision concerning
Wife' sduty to provide $350.00 per monthintravel costs, which the MDA required Wifeto pay each
month to defray Husband’ stravel expensesincurred in exercising hisvisitation with Daughter. The

12 Husband included in his motion to alter or amend a request that the trial court issue a ruling on Wife's
obligation to reimburse him for the SARs taxes he over-withheld from the 1997 SARs exercise in the amount of
$2,175.35. Husband also included arequest that the court issue a ruling regarding Wife's obligation to reimburse him
for $760.00 in orthodontic treatment for Daughter.
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trial court’s order provided: “Ms. Kesser’s obligation to reimburse Mr. Kesser $350.00 per month
for travel should be modified to provide that the reimbursement payment be made by crediting Mr.
Kesser with that amount on his monthly child support obligation, excluding any month inwhich no
air travel for visitation with Mr. Kesser isinvolved.”

The trial court ordered Wife, pursuant to the order regarding the visitation issues, to pay
Husband “$1,041.44 for travel reimbursement payments previously unpaid or, in the aternative, if
she so requests, the father may credit those against one of his monthly child support payments.”
Father requests this Court to enforce the provision in the MDA, yet Father isthe one that requested
the trial court modify this MDA provision to alleviate Wife's late payments. We cannot find that
thetrial court abused its discretion regarding the travel expenses, especially in light of the fact that
the court saw fit to adjust the visitation schedule at the parties' request.

Upon reviewing Father’s petition for modification, we find no reference to Daughter’s
orthodontic treatment or under-withheld SARstaxes. However, like so many issuesinvolvedinthis
case, therecord does reveal that these issueswere tried by consent of the parties. See Tenn. R. Civ.
P. 15.02 (2003); Childsv. Roane County Bd. of Educ., 929 S.W.2d 364, 366 (Tenn. Ct. App. 1996).
Father offered proof at trial, without objection by Wife, that Wife owed him $760.00 for Daughter’s
orthodontic treatment and $2,175.35 in under-withheld taxes from the 1997 SARs exercise. Upon
reviewing the fina judgment and the court’s ruling on Husband’s motion to ater or amend the
judgment, we find no definitive statement by the court resolving these issues. Accordingly, on
remand the trial court isinstructed to determine whether these amounts should be paid by Wife.

C.
The SARs exercises

Turning to the SARs exercises, thetria court, relying on the testimony of Mr. DeGutis,
found that Husband' s effective tax rate for 1996 was 34.01%. As such, thetrial court ruled that
Husband owed Wife additional amounts on the SARS exercises as follows:

1996 SARS
Gross amount $1,043,233.12
Effective tax rate 34.01%
Income Tax attributed to SARs 354,803.58
Medicare tax 1.45% 15,126.87
Social Security 4,960.00
Total Tax Due 374,890.45

Total Net Dueto Ms. Kesser
($1,043,233.12 — $374,890.45) $668,342.67
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Less original amount paid by Mr. Kesser 584,210.55
Less second amount paid by Mr. Kesser 21,182.69

Total owed by Mr. Kesser
(not including interest) $62,949.43

The same calculation must be made for the 1997 SARs
exercise, which is as follows:

1997 SARs
Gross amount $109,882.96
Effective tax rate 29.47%
Income Tax attributed to SARs 32,382.51
Medicare tax 1.45% 1,593.31
Social Security 4,960.00
Total Tax Due $38,935.82
Total Net Dueto Ms. Kesser
($109,882.96 — $38,935.82) $70,947.14
Less amount paid by Mr. Kesser 64,776.01

Total owed by Mr. Kesser
(not including interest) $6,171.13

As aresult of Mr. Kesser charging Ms. Kesser more taxes
than that charged by the IRS and retaining those additional sums, Mr.
Kesser owes Ms. Kesser the sum of $69,120.56. Interest should
accrue, at the rate of five percent (5%) beginning January 1997 (for
the 1996 amount due) and January 1998 (for the 1997 amount due).

In his eleventh issueraised on appeal, Husband begins by contending thetrial court erred in
ordering him to pay $69,120.56 in improperly withheld taxes because the i ssue had not been rai sed
in any of the pleadingsfiled by Wife. First, Husband contendsthetrial court erred procedurally by
entertaining the issue when Wife did not include the issue in any of her pleadings. According to
Husband, the record does not support the trial court’s conclusion because Wife merely “floated a
theory” at trial he had no chance to rebut. We find this aspect of the eleventh issue raised by
Husband to be without merit. Wife's petition for contempt did list specific grounds for relief, but
she also included a request that the trial court order Husband to “comply with the terms of the
Marital Dissolution Agreement” and for general relief. That thisissue was properly before thetrial
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court isfurther evidenced by Husband’' s own pre-trial memorandum, in which he devotes six pages
totheissue. Throughout these pagesHusband repeatedly referencesWife' sargumentsregarding the
SARsexercises. Accordingly, it isdisingenuousfor Husband to now arguethetrial court could not
properly entertain theissue. Evenif Wifefailed to adequately plead theissue, we find that theissue
has been tried by consent of the parties. See Tenn. R. Civ. P. 15.02 (2003). “Trial of an issue by
implied consent will be found when aparty opposed to the motion knew or should reasonably have
known of the evidence relating to the new issue, did not object to this evidence, and was not
prejudiced thereby.” Childs v. Roane County Bd. of Educ., 929 S\W.2d 364, 366 (Tenn. Ct. App.
1996) (citing Zack Cheek Builders, Inc. v. McLeod, 597 S.W.2d 888 (Tenn. 1980)).

Next, Husband contends the trial court erred substantively in calculating the improperly
withheld taxes on the SARs exercises. In calculating the amount of taxes improperly withheld by
Husband on the SARs exercises, the trial court stated: “Vince DeGutis, Mr. Kesser’ s accountant,
testified that Mr. Kesser’ seffectivetax ratefor 1996 was 34.01%.” Husband contendsthat the court
erred by using effectivetax ratesto reach thefinal amount. Inthiscase, both parties presented expert
testimony by their respective accountants on the proper method to cal cul ate theimproperly withheld
taxeson the SARsexercises. After thoroughly reviewing the record, we conclude that the evidence
presented to thetrial court regarding thisissue does not preponderate against thetrial court’ sfinding
of fact.

When the resolution of the issuesin a case depends upon the
credibility of witnesses, the trial judge who has the opportunity to
observe the witnesses in their manner and demeanor while testifying
isin afar better position than this Court to decide those issues. See
Whitaker v. Whitaker, 957 S\W.2d 834, 837 (Tenn. App. 1997); see
also McCaleb v. Saturn Corp., 910 SW.2d 412, 415 (Tenn. 1995).
The weight, faith, and credit to be given to any witness's testimony
lies in the first instance with the trier of fact, and the credibility
accorded will be given greater weight by the appellate court. SeeIn
re Estate of Walton v. Young, 950 S.W.2d 956, 959 (Tenn. 1997);
McCaleb, 910 SW.2d at 415. The tria court will not be reversed
unless there is found in the record clear, concrete, and convincing
evidence other than the oral testimony of witnesses that contradicts
the trial court’s findings. See Hawkins v. Ellis, 1998 Tenn. App.
LEXIS 673, at*11, No. 02A01-9708-CH-00203, 1998 WL 704521,
a *4 (Tenn. App. Oct. 12, 1998) (citing Galbreath v. Harris, 811
SW.2d 88, 91 (Tenn. App. 1990)).

Brownyard v. Brownyard, No. 02A01-9803-CH-00063, 1999 Tenn. App. LEXIS 385, at *18-19
(Tenn. Ct. App. June 22, 1999); see al so Randol ph v. Randolph, 937 S.\W.2d 815, 819 (Tenn. 1996);
Morrisv. Norwood, No. E1999-01328-COA-R3-CV, 2000 Tenn. App. LEXIS251, at * 12—13(Tenn.
Ct. App. Apr. 24, 2000).
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In histwelfthissueraised on appeal, Husband contendsthetrial court erredin awarding Wife
$8,199.36 for 1996 and $735.10 for 1997 in interest on the amount Husband withheld on the 1996
and 1997 SARs exercises. Husband argues the MDA, aong with the letter memorializing the
parties’ agreement regarding the taxes withheld on the SARs income, “ established aframework for
dealing with the SARs income, the applicable taxes, and the related tax withholdings.”
“Preggudgment interest . . . may be awarded by courts. . . in accordance with the principles of equity
at any rate not in excess of amaximum effective rate of ten percent (10%) per annum. ...” Tenn.
Code Ann. § 47-14-123 (2003). “The award of prejudgment interest is within the sound discretion
of thetrial court and thedecisionwill not bedisturbed by an appellate court unlesstherecord reveal s
amanifest and pal pable abuse of discretion.” Spencer v. A-1CraneServ., Inc., 880 SW.2d 938, 944
(Tenn. 1994) (citing Otisv. Cambridge Mut. Firelns. Co., 850 SW.2d 439, 446 (Tenn. 1992)). Our
examination of the record in this case does not reveal an abuse of discretion by the trial court
regarding thisissue.

D.
Attorney’'sfees

We now cometo Husband' sthirteenth and final issue on appeal. Husband contendsthetrial
court erred ingranting Wife $43,000.00 in attorney’ sfeesbel ow. Husband arguestherecord reveals
that both parties prevailed on various issues; Wife prevailed on more of the child support issues,
while Husband prevailed on more of the visitation issues. Instead, Husband argues the trial court
should have required each party to pay their respective attorney’ sfees. In the aternative, Husband
contends the tria court should have limited Wife's attorney’s fees “to those fees and expenses
related to those issues on which she was successful.”

Thetria court’sfinal judgment provided:

Ms. Kesser has incurred attorney feesin excess of $43,000.00. Mr.
Kesser has admitted that he has not obeyed this Court’s Order. Ms.
Kesser’ sPetitionsdealing with support and visitation werean attempt
to protect her child. Mr. Kesser should be responsible for Ms.
Kesser’'s attorney fees.

In cases involving the enforcement of a child support obligation, the legislature has provided that:

The plaintiff spouse may recover from the defendant spouse, and the
spouse or other person to whom the custody of the child, or children,
is awarded may recover from the other spouse reasonable attorney
fees incurred in enforcing any decree for aimony and/or child
support, or in regard to any suit or action concerning the adjudication
of the custody or the change of custody of any child, or children, of
the parties, both upon the original divorce hearing and at any
subsequent hearing, which fees may be fixed and allowed by the
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court, before whom such action or proceeding is pending, in the
discretion of the court.

Tenn. Code Ann. § 36-5-103(c) (2003). “The decision to award attorney’s fees to a party in a
divorce proceeding is within the sound discretion of the trial court and will not be disturbed upon
appeal unless the evidence preponderates against such adecision.” Sorey v. Sorey, 835 SW.2d
593, 597 (Tenn. Ct. App. 1992) (citations omitted). We cannot find that the trial court abused its
discretion in thisregard.

In turn, Wife requests that this Court award her attorney’s fees incurred on appeal. “The
determination of whether to award attorney’ sfeesfor an appeal iswithin our discretion.” Harrisv.
Harris, 83 SW.3d 137, 141 (Tenn. Ct. App. 2001) (citing Tenn. Code Ann. 8§ 36-5-103 (2000)).
Since both parties have been partially successful on appeal, we decline Wife srequest. See Baggett
v. Baggett, 512 SW.2d 292, 294 (Tenn. Ct. App. 1973); see also Parrish v. Parrish, No. W2004-
00021-COA-R3-CV, 2004 Tenn. App. LEXIS 771, at *24-26 (Tenn. Ct. App. Nov. 17, 2004).

V.
CONCLUSION

For thereasons set forth herein, we affirmin part, reversein part, and remand this case to the
trial court for further proceedings consistent with this opinion. Costs of this appea areto be born
equally between the Appellant, Peter Hale Kesser, and his surety, and the Appellee, Mary Warren
Kesser, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE
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