IN THE COURT OF APPEALS OF TENNESSEE
AT JACKSON
On-Briefs May 19, 2006

STATE OF TENNESSEE v. PHYLLISMCCRARY, ET AL.

A Direct Appeal from the Juvenile Court for Shelby County
No.M6012 TheHonorable Herbert Lane, Special Judge

No. W2005-02881-COA-R3-JV - Filed July 6, 2006

Thisisatermination of parental rights case. Both Mother and Father appeal from the order of the
Juvenile Court of Shelby County terminating their respective parental rights. Specifically, Mother
assertsthat the grounds cited for termination are not supported by clear and convincing evidencein
the record, and that the Department of Children’s Services did not meet the statutory verification
requirement. Father asserts that the grounds cited for termination of his parental rights are not
supported by clear and convincing evidence in the record, and that the Department of Children’s
Servicesdid not meet the statutory verification requirement. Because we find clear and convincing
evidenceintherecordto support theJuvenile Court’ sfindingsterminatingtheparties’ parenta rights
based on at least one ground under the statute, and that the Department of Children’s Services did
meet the statutory verification requirement, we affirm. PhyllisMcCrary (“Ms. McCrary”) isthe
mother of the three minor children at issue in this case, A.L.M. (d.o.b. 9/18/92), D.D.M. (d.o.b.
9/4/93), and R.R.M. (d.0.b. 9/4/00). Randy Madison (“Mr. Madison”, together with Ms. McCrary,
“Respondents’) isthe father of R.R.M. (d.o.b. 9/4/00). The parental rights of the fathersof A.L.M
and D.D.M. were terminated on November 10, 2005, and they are not parties to this appeal .

Tenn. R. App. P. 3; Appeal asof Right; Judgment of the Juvenile Court Reversed in Part
and Affirmed in Part

W. FRANK CRAWFORD, P.J., W.S., delivered the opinion of the court, in which ALAN E. HIGHERS,
J. and DAVID R. FARMER, J., joined.

Curtis D. Johnson, Jr. of Memphis, Tennessee for Appellant, Randy Madison, Sr.
Mitzi H. Spell of Memphis, Tennessee for Appdllant, Phyllis Mariah McCrary

Paul G. Summers, Attorney General and Reporter; Amy T. Master, Assistant Attorney General for
Appellee, Tennessee Department of Children's Services

OPINION



On May 24, 2001, the Department of Children’s Services (“DCS’ or “Petitioner”) filed a
petition in the Juvenile Court of Memphisand Shelby County seeking the removal of the nine minor
children' of Ms. McCrary from the home that Ms. Mc McCrary and Mr. Madison shared, including
A.LM.,D.D.M.,andR.R.M. Thepetition stated that Ms. McCrary was an admitted “crack” addict
living with her nine minor children in atwo-bedroom apartment, and was pregnant at the time the
petition wasfiled. Further, the petition stated that the apartment had no utilities, there was no food
in the apartment, and that the family was about to be evicted. The petition identified additional
problems, such as a record of violence in the home, truancy and medical neglect that allegedly
persisted, despite DCS's attempts to intervene. On May 24, 2001, the Juvenile Court entered a
protective custody order, and the children were removed from the home. At apreliminary hearing
on June 7, 2001, the Juvenile Court awarded temporary custody to DCS. A guardian ad litem was
appointed to act on behalf of the children in the matter before the Court, and separate attorneyswere
appointed to represent Ms. McCrary and Mr. Madison. On July 13, 2001, the children were found
to be dependent and neglected. R.R.M., was born prematurely at twenty-eight (28) weeks and
suffered from numerous medical problems. The Tennessee Department of Children’ s Servicestook
custody of R.R.M., and he was placed with afoster family, with whom he has remained since that
time. A.L.M. and D.D.M. were placed in the custody of Y olanda Rooks, D.D.M.’s kindergarten
teacher. The Juvenile Court’s Order conditioned visitation by Ms. McCrary and Mr. Madison on
thelir passing threerandom drug screen tests, and compl eting an eval uation at the Center for Children
and Parents. The couplewere not awarded supervised visitation until twenty-six (26) months|ater.
In October of 2002, A.L.M and D.D.M. werereturned to DCS protective custody when Ms. Rooks
underwent surgery, and they were placed in foster care in January 2003.

OnJune 14, 2001, DCSdevel oped thefirst permanency planfor R.R.M. Theplan had adual
goal of returning R.R.M. to his parents or relative placement. Under the plan, Ms. McCrary was
required to submit to random drug testing; obtain an alcohol and drug assessment and follow the
assessment’ srecommendations; compl eteinpatient treatment for drug abuse; stop the use of a cohol
and non-prescribed medi cations; attend medi cal appointmentsfor R.R.M.; learnhow to properly care
for R.R.M. and his specia medical needs; and learn how to create an appropriate home environment
conduciveto R.R.M.’s growth and development. Under R.R.M.’ s permanency plan, Mr. Madison
was required to submit to random drug screens; obtain an alcohol and drug assessment; attend AA
and drug group sessions; and, attend anger management classes. The objective for R.R.M.’s
permanency plan was for both Ms. McCrary and Mr. Madison to be able to provide a safe and
nurturing environment for R.R.M. Ms. McCrary signed the plan on June 14, 2001, however, Mr.
Madison did not sign the plan.

Subsequent permanency plans were developed for R.R.M. on January 9, 2002, June 12,
2002, and June 10, 2003. These plans required Ms. McCrary to attend and complete a certified
parenting class; to continue to submit to random drug screens; attend Southeast Mental Health for
individual and family therapy; attend R.R.M.’s medical appointments; and, continue to learn how
to create an appropriate home environment conducive to R.R.M.’s growth and development. Mr.

! Only the parental rights of the three identified children, A.L.M.,D.D.M., and R.R.M ., are at issue on appeal.
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Madison was to continue to submit to random drug screens; complete alcohol and drug treatment;
attend family therapy; and, stay out of legal trouble and jail. The June 12, 2002 permanency plan,
and subsequent plans, revised the objective to adual goal of return home or adoption. Both parents
signed these permanency plans, and the plans were adopted by the Juvenile Court.

DCS developed another permanency plan for R.R.M. on April 13, 2004. The goal for this
plan remained a dual goa of return home or adoption. Additional requirements placed on Ms.
McCrary were to obtain stable housing and establish it for aminimum of six (6) months; learn how
to medically care for R.R.M.; provide proof of her ability to ensure that the basic needs of R.R.M.
would be met including adequate food, shelter and clothing. In addition to previous requirements,
Mr. Madison was instructed to provide and maintain adequate, stable housing; learn how to
medically carefor R.R.M.; and provide proof of hisability to ensure that the basic needs of R.R.M.
would be met including adequate food, shelter and clothing.

DCSdeveloped permanency plansfor A.L.M. and D.D.M. on November 21, 2002, however,
copies of those plans are not included in therecord. Subsequent permanency plans were devel oped
for A.L.M.andD.D.M. on April 8, 2004. These planshad thedua goalsof return homeor adoption.
Under the plans, requirementsfor Ms. McCrary wereto continue to submit to random drug screens,
to obtain and maintain stable housing for aminimum of six (6) months; provide proof of her ability
to ensure that the basic needs of the children would be met including adequate food, shelter and
clothing; and, attend each scheduled visit with the children.

Pursuant to R.R.M.’sinitial permanency plan, on November 27 and December 4, 2001, Ms.
McCrary underwent an evaluation by the Center for Children and Parents (“CCP’). CCP
recommended frequent random drug screens and intensive psychotherapy, family therapy, and
parenting classes.

Ms. McCrary wasreferred to BabyL ove, an a cohol and drug treatment program for pregnant
women administered by the Midtown Mental Health Center. Ms. McCrary was admitted to the
program on September 25, 2001, four months after the children were removed from her home.
BabyL ove offers parenting classes, educational and vocational training, and group and individual
therapy. Ms. McCrary was discharged from the program on December 6, 2001, for violating the
program’ smedication policy. Specifically, Ms. McCrary’ surinescreentaken on December 1, 2001,
returned positive for alcohol.

Ms. McCrary was admitted to the Salvation Army’s Renewal Place on April 9, 2002. This
isaresidential treatment program that offersal cohol and drug rehabilitation followed by educational
and vocational assistance. Ms. McCrary left this program on June 4, 2002, after complaining that
money had been stolen from her.

From July 2002 through June 2003, Ms. McCrary participated in outpatient programs at the
Southeast Mental Health Clinic. Ms. McCrary successfully compl eted the eight-month Cocaineand



Alcohol Awareness Program in February 2003. During this program, she consistently tested
negative for drugs.

Ms. M cCrary entered Sophia sHouse, ashelter for abused women, on April 23, 2003. While
at Sophia sHouse, she participated in adrug treatment program. Ms. McCrary |eft Sophia sHouse
on September 6, 2003. She testified that she left because she found ajob.

Ms. McCrary underwent random drug screenswhileher children werein thecustody of DCS.
She had atotal of twenty-two (22) negative drug screens. However, Ms. McCrary tested positive
for alcohol on October 27, 2001, and again on December 1, 2001. On April 20, 2004, Ms. McCrary
tested positive for cocaine and cannabis.

Pursuant to R.R.M.’s initia permanency plan, Mr. Madison underwent an evaluation by
CCP. CCPrecommended frequent random drug screens, anger management treatment, therapy, and
a drug rehabilitation program. Mr. Madison completed a work readiness training program on
November, 8, 2001, and aparenting classesthrough the Exchange Club on December 14, 2001. He
successfully completed an anger management class offered by Better Days, Inc., on June 17, 2002.
Additionally, Mr. Madison enrolled in the New Directions intensive outpatient a cohol and drug
treatment program. Upuntil June 10, 2003, Mr. M adison remained in compliancewith the program.
Mr. Madison underwent random drug screens while his child was in the custody of DCS. He had
atotal of ten (10) drug screens, six which showed positive results for the presence of drugs. On
April 20, 2004, Mr. Madison tested positive for cocaine and cannabis.

Supervised visitation with the children was granted to both Ms. McCrary and Mr. Madison
on September 24, 2003. Between September 30, 2004 and May 27, 2004, both parents had thirteen
scheduled visits with the children. Of the thirteen (13) arranged visitation periods, Ms. McCrary
missed three (3) visits, was present for ten (10), and was late for three of those attended. Mr.
Madison missed five (5) visits, was present for eight (8), and was late for three of those eight.

On June 4, 2004, DCS petitioned the Juvenile Court to terminate the parenta rights of Ms.
McCrarytoA.L.M.,D.D.M.,and R.R.M., and the parenta rightsof Mr. Madisonto R.R.M. Though
the case manager at thetime, Cheryl Faulkner, signed the petition, she neglected to sign the affidavit
verifyingthefactsallegedin the petition. DCSteam coordinator DianeHurth signed Ms. Faulkner’s
name in her place. The Juvenile Court granted the DCS leave to amend the petition with a new
verification page on October 5, 2005.

On November 10, 2005, the Juvenile Court of Memphis and Shelby County entered afinal
order terminating the parental rights of Ms. McCrary and Mr. Madison to R.R.M., and terminating
the parental rights of Ms. McCrary to A.L.M. and D.D.M. Thetermination of parental rights was
based on the grounds of persistence of conditions, substantial noncompliance with the permanency
plan, and abandonment. The Juvenile Court also found by clear and convincing evidencethat it was
in the children’s best interest to terminate Ms. McCrary’ s and Mr. Madison’s parental rights.



Ms. McCrary appeals and raises four issues for review as stated in her brief:

1.

Whether the Juvenile Court erred by not dismissing the petition for termination of
parental rights because DCS failed to meet the statutory requirement that it must be
verified?

Isthere clear and convincing evidence that Phyllis McCrary abandoned her children by
willfully failing to visit her children during the immediate four months prior to thefiling
of the petition to terminate her parenta rights?

Whether the evidence supports the Juvenile Court’ sfinding that Ms. McCrary failed to
substantially comply with the permanency plans?

Whether the Juvenile Court’s finding that the conditions which led to removal of the
children still persist is supported by clear and convincing evidence?

Mr. Madison appeals and raises three issues for review as stated in his brief:

1.

2.

3.

Whether the Juvenile Court erred in failing to dismiss the petition for termination of
parental rights due to the failure of the Department of Children’s Servicesto verify the
petition properly as required by T.C.A. § 36-1-113(d)(1)?

Whether the Juvenile Court erred in ruling that the Appellant Randy Madison, Sr. “failed
to substantially comply with three permanency plans prepared by the Department”, or in
failing to rule that the goals set forth in these plans were not reasonably related to the
reasons for theinitia referral ?

Whether the Juvenile Court erred in ruling that Randy Madison, Sr. “willfully
abandoned” hisson, R.R.M., when heinfact hehad attended six of eight scheduled visits
in the four months preceding the filing of the petition to terminate his parental rights?

Sincethiscase wastried by the court sitting without ajury, we review the case de novo upon
the record with a presumption of correctness of the findings of fact by the Juvenile Court. Unless
the evidence preponderates against the findings, we must affirm, absent error of law. See Tenn. R.
App. P. 13(d).

T.C.A. 8 36-1-113(c)(2005) governs termination of parental rights and requires that such
termination be based upon:

(2) A finding by the court by clear and convincing evidence that the groundsfor termination

of parental or guardianship rights have been established; and

(2) That termination of the parent's or guardian's rightsisin the best interest of the child.
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Thestandard for thetermination of parental rightsiswell settled. TheUnited States Supreme
Court has recognized the important nature of cases involving the termination of parental rights,
stating that "[f]ew consequences of judicial action are so grave as the severance of natural family
ties" M.L.B.v.SL.J ., 519 U.S. 102, 119 (1996) (quoting Santosky v. Kramer, 455 U.S. 745
(1982) (Rehnquist, J., dissenting)). Accordingly, "the interest of parentsin their relationship with
their childrenissufficiently fundamental to comewithin thefinite class of liberty interests protected
by the Fourteenth Amendment." 1d. The constitutional protections of the parent-child relationship
require certain safeguards before the relationship can be severed. See O'Daniel v. Messier, 905
SW.2d 182, 186 (Tenn. Ct. App. 1995) (rev'd on other grounds, In re: Swanson, 2 S.W.3d 180
(Tenn. 1999)).

As a safeguard, courts are required to apply the heightened "clear and convincing” proof
standard. See Santosky, 455 U.S. at 769; O'Daniel, 905 S.W.2d at 186. To justify the termination
of parental rights, the groundsfor termination must be established by clear and convincing evidence.
SeeT.C.A.836-1-113(c)(1) (2005); State Dep't of Human Servs. v. Defriece, 937 S.W.2d 954, 960
(Tenn. Ct. App. 1996). Although it does not require as much certainty as the "beyond areasonable
doubt" standard, the "clear and convincing evidence" standard is more exacting than the
"preponderance of the evidence" standard. O'Daniel v. Messier, 905 S\W.2d 182, 188 (Tenn. Ct.
App. 1995); Brandon v. Wright, 838 SW.2d 532, 536 (Tenn. Ct. App. 1992). In order to be clear
and convincing, evidence must eliminate any serious or substantial doubt about the correctness of
the conclusions to be drawn from the evidence. Hodgesv. S.C. Toof & Co., 833 SW.2d 896, 901
n. 3(Tenn.1992); O'Danidl, 905 SW.2d at 188. Such evidence should produce in the fact-finder's
mind afirm belief or conviction asto thetruth of the allegations sought to be established. O'Danidl,
905 SW.2d at 188; Wiltcher v. Bradley, 708 S.W.2d 407, 411 (Tenn. Ct. App. 1985). In contrast
to the preponderance of the evidence standard, clear and convincing evidence should demonstrate
that the truth of the facts asserted is "highly probable" as opposed to merely "more probable” than
not. Lettner v. Plummer, 559 SW.2d 785, 787 (Tenn. 1977); Goldsmith v. Roberts, 622 SW.2d
438, 441 (Tenn. Ct. App. 1981); Brandon, 838 S.W.2d at 536.

|. Failureof DCSto Verify Petition

Ms. McCrary and Mr. Madison both assert that the Juvenile Court erred infailing to dismiss
the petition for termination of parental rightsdueto thefailureof DCSto verify the petition properly
asrequired by T.C.A. 8 36-1-113(d)(1). The pertinent part of the statute statesthat “[t]he petition,
or allegationsin the adoption petition, to terminate parental rights may be made upon information
and belief and shall be verified.” DCS filed its petition to terminate Ms. McCrary and Mr.
Madison’ s parental rightson June 4, 2004. DCS case manager Cheryl Faulkner signed the petition,
however, she neglected to sign the affidavit verifying the facts alleged in the petition. DCS team
coordinator Diane Hurth signed Ms. Faulkner’ s namein her place. On October 5, 2005, during the
trial, the Juvenile Court granted DCS permission to amend the petition with anew verification page
signed by DCS case manager Mr. Guy. Both Ms. McCrary and Mr. Madison contend that the



Juvenile Court erred when it allowed DCS leave to amend its petition, and that the petition should
have been dismissed at that time.

This Court reviews atrial court's ruling on amotion to amend under an abuse of discretion
standard. Merriman v. Smith, 599 SW.2d 548, 559 (Tenn. Ct. App. 1979) (citing Zenith Radio
Corp. v. Hazdltine Research, Inc., 401 U.S. 321, 28 L.Ed.2d 77, 91 S.Ct. 795 (1971)). A tria
court’s discretionary decision will be set aside only when the trial court has misconstrued or
misapplied the controlling legal principlesor has acted inconsistently with the substantial weight of
the evidence. White v. Vanderbilt Univ., 21 SW.3d 215, 223 (Tenn. Ct. App. 1999) (citing
Overstreet v. Shoney's, Inc., 4 SW.3d 694, 709 (Tenn. Ct. App. 1999)). When reviewing atrial
court'sdiscretionary decision, we begin with the presumption that the decision is correct and should
review the evidence in the light most favorable to the decision. Overstreet, 4. SW.3d at 709.

Tenn. R. Civ. P. 15.01 states:

A party may amend the party's pleadings once as a
matter of course at any time before a responsive
pleading is served or, if the pleading is one to which
no responsive pleading is permitted and the action has
not been set for tria, the party may so amend it at any
time within 15 days after it is served. Otherwise a
party may amend the party's pleadings only by written
consent of the adverse party or by leave of court; and
leave shall befreely given when justice so requires. A
party shall plead in response to an amended pleading
within the time remaining for responseto the original
pleading or within 15 days after service of the
amended pleading, whichever period may be longer,
unless the court otherwise orders.

Tenn. R. Civ. P. 15.01. Under the provisions of Rule 15.01, at the time DCS sought to amend their
petition, they could do so "only by written consent of the adverse party or by leave of court." The
rule further provides that such "leave shall be freely given when justice so requires.”

In Branch v. Warren, the Tennessee Supreme Court emphasized the liberaity of this rule where
amendments are sought. Rule 15 "needs no construction, it means precisely what it says, that 'leave
shall befreely given.'" Branch v. Warren, 527 SW.2d 89, 92 (Tenn. 1975). Cases since Branch
v. Warren have emphasized the liberality with which trial courts should approach the question of
whether a motion to amend should be granted. See, e.g., Craven v. Lawson, 534 S.W.2d 653, 655
(Tenn. 1976); Walden v. Wylie, 645 S.W.2d 247, 250 (Tenn. Ct. App. 1982); Douglassv. Rowland,
540 S.W.2d 252, 256 (Tenn. Ct. App. 1976); see also Merriman, 599 S.W.2d at 559; cf. Liberty
Mutual InsuranceCo. v. Taylor, 590 SW.2d 920, 921 (Tenn. 1979). Theamendment in theinstant
case was necessary to bring before the Juvenile Court the issue of the welfare of the three minor
childreninthiscase. The Respondents’ rightswere not prejudiced. We find no abuse of discretion
on the part of the Juvenile Court in allowing the amendment. Although T.C.A. § 36-1-113(d)(1)
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mandates that the petition to terminate parental rights shall be verified, we find nothing in the
language of the statute that would prohibit a tria court from permitting a party to amend their
petition in order to comply with the requirements of the statute.

II. Groundsfor Termination

Any one of the nine statutory groundsfor termination of parental rightslistedin T.C.A. 8 36-
1-113(g) issufficient to support an order terminating parental rightswheretermination isin the best
interests of the child. InreD.L.B., 118 SW.3d 360, 367 (Tenn. 2003). The Juvenile Court relied
onthree of the statutory groundsin terminating Ms. McCrary and Mr. Madison’ sparental rights: (1)
abandonment; (2) substantial noncompliance with the permanency plan, and (3) persistence of
conditions. T.C.A. § 36-1- 113(g)(1), (2), (3). We havereviewed the entirerecord in this case and
we find that the record is replete with evidence to support the Juvenile Court's finding that
termination of Ms. McCrary and Mr. Madison’s parental rightsis warranted on at least one of the
grounds listed in the Juvenile Court’ s final order.

A. Abandonment

Although the DCS has waived the issue in its brief for failure of the trial court to make
specific findings of fact, we will briefly address this issue. The Juvenile Court found that Ms.
McCrary and Mr. Madison willfully abandoned their children. The Juvenile Court’ sOrder, relating
to abandonment, states:

Respondents have willfully abandoned said children, in that for four
(4) consecutive months preceding the filing of this petition, the
Respondents have failed to visit (or has only engaged in token
visitation). Respondentseither cancelled visits, appeared 30 minutes
to an hour late, or did not show up for severd visits.

T.C.A.836-1-113(g)(1) statesthat theinitiation of termination of parental rights may be based upon
abandonment by the parent asdefinedin T.C.A. § 36-1-102. The statute defines*abandonment” as:

For a period of four (4) consecutive months immediately preceding
thefiling of aproceeding or pleading to terminate the parental rights
of the parent(s) or guardian(s) of the child who is the subject of the
petition for termination of parental rights or adoption, that the
parent(s) or guardian(s) either have willfully failed to visit or have
willfully failed to support or have willfully failed to make

T.C. A. §36-1-102 (1)(A)(1). The statute defines “willfully failed to visit” as:

For purposes of this subdivision (1), "willfully failed to visit" means
thewillful failure, for aperiod of four (4) consecutivemonths, tovisit



or engage in more than token visitation.
T.C. A.836-1-102 (1)(E). The statute defines “token visitation” as:

For purposes of thissubdivision (1), "token visitation" meansthat the
visitation, under the circumstances of theindividual case, constitutes
nothing more than perfunctory visitation or visitation of such an
infrequent nature or of such short duration as to merely establish
minimal or insubstantial contact with the child.

T.C. A. §36-1-102 (1)(C).

The petition to terminate Ms. McCrary and Mr. Madison’ s parental rightswasfiled on June4, 2004.
Only aparent'sconduct inthefour monthsimmediately preceding thefiling of atermination petition
then beforethe court may be used as groundsto terminate parenta rights. InreD.L.B., 118 SW.3d
360, 366 (Tenn. 2003). The relevant four-month period to determine abandonment includes the
months of February, March, April and May 2004. During thisfour-month period, the Respondents
wereonly allowed supervised visitswith the children. Beginning on January 8, 2004, Respondents
had scheduled visitation for two hoursevery other Thursday. Between February 4 and June 4, 2004,
DCS had scheduled eight supervised visits for the Respondents with their children. Both Ms.
McCrary and Mr. Madison attended six of the eight visits, and were between thirty (30) and sixty
(60) minutes late for two of the visits attended.

The Petitioner argues that DCS had provided both parents with calendars of the scheduled
visits, and any failure to visit was willful on the part of the Respondents. The Respondents argue
that thereisno clear and convincing evidence to support the finding of the Juvenile Court that they
failed to visit, or engaged in only token visitation. We agree with the Respondents.

In a termination of parental rights case, the element of willfulness is central to the
determination of abandonment. In re Swanson, 2 SW.3d 180, 188 (Tenn.1999). Failureto visit
or support achild is"willful" when aperson is aware of hisor her duty to visit, has the capacity to
do so, makes no attempt to do so, and has no justifiable excuse for not doing so. InreAudrey S,
182 S.W.3d 838, 864 (Tenn. Ct. App. 2005). Respondentswerelimited to supervised visitswith the
children onceevery two weeks. Respondentsattended six of theeight visitsduring therel evant four-
month period. "Token visitation" means that the visitation, “under the circumstances of the
individual case, constitutes nothing more than perfunctory visitation or visitation of such an
infrequent nature or of such short duration as to merely establish minimal or insubstantial contact
with the child.” T.C.A. 8§ 36-1-102(1)(C)(1) (2005). While the visits were infrequent (twice
monthly) and were of short duration (two hours), these constraints were determined for the
Respondents. Under the circumstances of this case, we find that the scheduled visits cannot be
defined as token. The Respondents took advantage of most (75%) of the time allotted to visit the
children. Fromtherecord before us, we cannot conclude, by clear and convincing evidence, that the
Respondents willfully abandoned their children, and that their parental rights should be terminated
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on that ground. However, since T.C.A. § 36-1- 113(c) dlows for termination of parenta rightsiif
any one of the grounds outlined in T.C.A. 8§ 36-1-113(qg) isfound by clear and convincing evidence,
we will next address whether thereis clear and convincing evidence to support termination on the
ground of substantial noncompliance or persistence of conditions.

B. Substantial Noncompliance with the Permanency Plan?

T.C.A. 8 37-2-403 outlines the requirements of any permanency plan and the consequences
of substantial noncompliance by a parent, and reads, in pertinent part, as follows:

(2)(A) The permanency plan for any child in foster care shall include
astatement of responsibilitiesbetween the parents, theagency and the
caseworker of such agency. Such statements shall include the
responsibilitiesof each party in specifictermsand shall bereasonably
related to the achievement of the goal specifiedin subdivision (a)(1).

* * *

(C) Substantial noncompliance by the parent with the statement of
responsibilities provides grounds for the termination of parental
rights, notwithstanding other statutory provisions for termination of
parental rights, and notwithstanding the failure of the parent to sign
or to agree to such statement if the court finds the parent was
informed of its contents, and that the requirements of the statement
are reasonable and are related to remedying the conditions that
necessitate foster care placement.

T.C. A. 837-2-403. Asdiscussed by thisCourtinlnreM.J.B., 140 SW.3d 643 (Tenn. Ct. App.
2004):

Terminating parental rights based on Tenn.Code Ann. § 36-1-
113(g)(2) requires more proof than that a parent has not complied
with every jot and tittle of the permanency plan. To succeed under
Tenn.Code Ann. § 36-1- 113(g)(2), the Department must demonstrate
first that the requirements of the permanency plan are reasonable and
related to remedying the conditions that caused the child to be
removed from the parent's custody in thefirst place, In reValentine,
79SW.3dat547; InreL.J.C., 124 SW.3d 609, 621 (Tenn. Ct. App.
2003), and second that the parent's noncompliance is substantial in
light of the degree of noncompliance and the importance of the

2 The petition for termination did not allege this ground for termination of the parental rights of the
Respondents; however, proof wasintroduced in the trial court, and thisissue wasin fact tried by thetrial court. Pursuant
to Tenn. R. Civ. P. 15.02, we will consider the petition amended to include this ground for termination.
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particular requirement that has not been met. In re Valentine, 79
SW.3d at 548-49. Trivia, minor, or technical deviations from a
permanency plan's requirements will not be deemed to amount to
substantial noncompliance. In re Valentine, 79 SW.3d at 548.

InreM.J.B., 140 SW.3d at 654. Furthermore, for purposes of terminating parental rights based on
noncompliance with a requirement under a permanency plan, the real worth and importance of a
parent's noncompliance should be measured by both the degree of nhoncompliance and the weight
assigned to that requirement. In re Valentine, 79 SW.3d 539, 548 (Tenn. 2002). Substantial
noncompliance is a question of law which we review de novo with no presumption of correctness.
In reValentine, 79 S\W.3d at 548 -549.

1. Ms. McCrary

The Juvenile Court held that pursuant to T.C.A. 8 36-1-113(g)(2), Ms. McCrary had failed
to substantially comply with permanency plansprepared by DCS. Thecourtfoundthat Ms. McCrary
signed the numerous permanency plans and that the Juvenile Court had ratified all the plans. The
court further found that the goal s and objectives set out in the plans were necessary for reunification
of the parents with the children, and were reasonable and related to reasons that necessitated foster
care. Thecourt specifically identified Ms. McCrary’ s noncompliance as her inability to quit doing
drugs, despite having attended four different treatment programs, and her inability to obtain suitable
housing.

The permanency plans developed for R.R.M. required that Ms. McCrary submit to random
drug testing; obtain an a cohol and drug assessment and follow the assessment’ s recommendations;
completeinpatient treatment; stop the use of a cohol and non-prescribed medications; attend medical
appointmentsfor R.R.M.; learn how to properly carefor R.R.M. and his special medical needs; and
to learn how to create an appropriate home environment conducive to R.R.M.’s growth and
development. Subsequent permanency plans required that she also attend and complete a certified
parenting class; attend Southeast Mental Health for individual and family therapy; obtain stable
housing and establish it for aminimum of six (6) months; provide proof of her ability to ensure that
thebasic needsof R.R.M. would be met including adequatefood, shelter and clothing. AstoA.L.M.
and D.D.M., the permanency plansdevel oped for them required that Ms. McCrary submit to random
drug screens; obtain and maintain stable housing for a minimum of six (6) months; provide proof
of her ability to ensure that the basic needs of the children would be met including adequate food,
shelter and clothing; and, attend each scheduled visit withthe children. We concur with the Juvenile
Court’ sfinding that the permanency plans’ requirements were reasonabl e and rel ated to remedying
the conditionsthat caused the children to beremoved from Ms. McCrary’ scustody, given that those
conditionsincluded R.R.M.’ shealth problems, Ms. McCrary’ sdrug use, ahomewithout utilitiesor
food, medical neglect, and truancy.

Ms. McCrary made notabl e attempts to comply with the permanency plans; however, she has
failed to comply with the plans' most important requirements, which would insure the safety and
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welfare of her children. Shereceived an evaluation by CCP, which recommended frequent random
drug screens and intensive psychotherapy, family therapy, and parenting classes. Ms. McCrary
attended parenting classes and psychotherapy. Ms. McCrary attended multiple rehabilitation and
counseling programswith varying degrees of successincluding BabyL ove, Renewal Place, Sophia’'s
House and Southeast Mental Health Clinic. She tested negative on a mgjority of her drug tests.
While Ms. McCrary did not attend medical appointments for R.R.M., DCS admitted that she was
never informed of such appointments. Despite complying with many aspects of the permanency
plans, Ms. McCrary tested positivefor cocaine and cannabisaslateas April 20, 2004. Additionally,
Ms. McCrary' s mother testified at trial that she was still using drugs. From the time the children
were removed from her home, Ms. McCrary had not obtained suitable housing for herself and her
family. Shestayed withreatives, lived in sheltersand inpatient treatment facilities, been homeless,
and at the time of trial wasliving in a boarding house. Of the requirements entitled to significant
weight - refraining from drugs and acohol, maintaining stable housing for a minimum of six (6)
months, and providing proof of her ability to ensurethat the basic needs of the children would be met
including adequate food, shelter and clothing — Ms. McCrary has not complied with any of them.
Based on our independent review of the record, we have determined that the record contains clear
and convincing evidence that Ms. McCrary has been unable to comply substantially with her
obligationsunder these plans. Accordingly, we affirm the Juvenile Court's conclusion that theDCS
has carried its burden of proof for terminating Ms. McCrary’ s parental rightsunder T.C.A. 8 36-1-

113(9)(2).

2. Mr. Madison

The Juvenile Court held that pursuant to T.C.A. 8 36-1-113(g)(2), Mr. Madison had failed to
substantially comply with permanency plans prepared by DCSfor R.R.M. The court found that Mr.
M adison signed three of the permanency plansand that the Juvenile Court had ratified all the plans.
The court further found that the goals and objectives set out in the plans were necessary for
reunification of the parents with the children, and were reasonable and related to reasons that
necessitated foster care. The court specifically identified Mr. Madison’s noncompliance as his
inability to quit doing drugs, and hisinability to obtain suitable housing.

Under R.R.M.’s permanency plan, Mr. Madison was required to submit to random drug
screens; obtain an alcohol and drug assessment; attend AA and drug group sessions; and, attend
anger management classes. The objective for R.R.M.’s permanency plan was for Mr. Madison to
be ableto provide asafe and nurturing environment for R.R.M. Subsequent permanency planswere
developed for R.R.M., which required that Mr. Madison attend family therapy; stay out of legal
trouble and jail; obtain and maintain adequate, stable housing for aminimum of six (6) months; and,
attend each scheduled visit with his son; learn how to medically carefor R.R.M.; and provide proof
of hisability to ensurethat the basic needs of R.R.M. would be met including adequate food, shelter
and clothing.

Mr. Madison argues that the Juvenile Court erred when it neglected to find that the
requirements of the permanency plan were “reasonable and related to remedying the conditions
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which necessitate foster care placement” asdictated by T.C.A. 8§ 36-2-403(a)(2)(C). However, Mr.
Madison isin error in his assertion, because the Juvenile Court’ s Order dated November 10, 2005,
specifically statesthat “[t]he goal sand obj ectiveswere necessary for reunification of theparentswith
the children, and are reasonable and related to reasons that necessitated foster care.”

In the aternative, Mr. Madison argues that the goals and objectives set forth in the
permanency plansfor R.R.M. were not reasonably related to the reasons for theinitia referral. We
concur with the Juvenile Court’s finding that the requirements set out in the permanency plans
developed for R.R.M. were reasonable and related to remedying the conditions that caused R.R.M.
to be removed from Mr. Madison’ s custody, given that those conditions included R.R.M.’s health
problems, Mr. Madison’ s drug use, ahome without utilities or food, and arecord of violencein the
home, medical neglect and truancy.

Mr. Madison made significant attempts to comply with the permanency plans; however, like
Ms. McCrary, he has failed to comply with the most important requirements — those that would
insure the safety and welfare of his son. Mr. Madison received an evaluation by CCP, which
recommended frequent random drug screens, participation in and completion of an anger
management program, psychotherapy, and drug rehabilitation. Mr. Madison completed a work
readinesstrai ning program, parenting classes, and an anger management program. Additionally, Mr.
Madison enrolled in an outpatient a cohol and drug treatment program, and remained out of jail. Mr.
M adison underwent ten (10) random drug screenswhile his child wasin the custody of DCS, six (6)
of which showed positive results for the presence of illegal drugs.

Mr. Madison argues, that he had complied with al of the written terms of the permanency
plans developed for R.R.M. Mr. Madison asserts that the permanency plans had no written
requirement “in black and white” that he pass al the drug screens, only that he submit to them.
Further, Mr. Madison argues that he “cannot be held to a standard which requires him to comply
with unwritten terms of compliance for permanency plans which have never been communicated to
him,” and to do so would be “manifestly unfair and should not be tolerated as a condition for the
return of hischild.” We find Mr. Madison’s argument to be tenuous, at best. Whileit istrue that
the permanency plansonly statethat Mr. Madison submit to thedrug screens, thevery clear objective
of said test was to insure that Mr. Madison refrain from the use of illegal drugs and alcohol. This
issue is wholly without merit.

Despite complying with many aspects of the permanency plans, of the requirements entitled
to significant weight - refraining from drugs and al cohol , maintaining stable housing for aminimum
of six (6) months, and providing proof of hisability to ensure that the basic needs of hischild would
be met including adequate food, shelter and clothing — Mr. Madison has not complied with any of
them. Hetested positivefor cocaine, and at trial he admitted to the regular use of marijuana. Attrial
Mr. Madison testified that he was living in his car, or in the aternative, with Ms. McCrary in the
boarding house, and he was unemployed. Based on our independent review of the record, we have
determined that therecord containsclear and convincing evidencethat Mr. Madison has been unable
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to comply substantially with his obligations under these plans. Accordingly, we affirm the Juvenile
Court's conclusion that the DCS has carried its burden of proof for terminating Mr. Madison’s
parental rights under T.C.A. 8§ 36-1- 113(g)(2).

C. Persistence of Conditions

Ms. McCrary takes issue with the Juvenile Court's conclusion that her parental rights should
be terminated because she failed to remedy the conditions that caused DCS to remove the children
from her home, and becausethereislittlelikelihood that shewill remedy those conditionsinthenear
future® The elements of the "persistence of conditions" ground for termination of parental rights
aredefined in T.C.A. 8 36-1-113(g)(3)(A) asfollows:

The child has been removed from the home of the parent or guardian
by order of acourt for aperiod of six (6) months and:

(1) The conditions that led to the child's removal or other conditions
that in all reasonable probability would cause the child to be
subjected to further abuse or neglect and that, therefore, prevent the
child's safe return to the care of the parent(s) or guardian(s), till
persist;

(i1) Thereislittlelikelihood that these conditions will be remedied at
an early date so that the child can be safely returned to the parent(s)
or guardian(s) in the near future; and

(iii) The continuation of the parent or guardian and child relationship
greatly diminishesthe child's chances of early integration into a safe,
stable and permanent home.

A biological parent's parental rights cannot be terminated pursuant to T.C.A. § 36-1-113(g)(3)(A)
unless the Department presents clear and convincing evidence establishing each of the statutory
elements. InreValentine, 79 SW.3d at 550.

It is undisputed that the children have been in DCS custody since May 2001, at the time of
trial aperiod of morethanthreeyears. Theconditionsthat ledto A.L.M., D.D.M., and R.R.M. being
removed from Ms. McCrary’ s custody included her drug addiction, thelack of suitable housing, and
medical neglect. Ms. McCrary attended four different drug and alcohol rehabilitation programs, but
aslateas April 20, 2004, Ms. McCrary tested positive for cocaine and cannabis. Additionally, Ms.
McCrary’s mother testified at trial that her daughter was till using drugs. Since the time the
children were removed from her custody, Ms. McCrary has lived with relatives, lived in shelters,
inpatient treatment facilities, been homeless, and at the time of trial was living in one room of a
boarding house. A Court Appointed Special Advocate (CASA) representative conducted a home
study for the Juvenile Court prior to trial, and in reference to her living conditions stated:

3 Mr. M adison does not present an issue of the Juvenile Court’s decision terminating his parental rights based
on persistence of conditions.
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Ms. McCrary is living in a boarding house . . . with her three-year-old
daughter. There are additionally three other people that dwell in the house.
Ms. McCrary does not know the full names of these individuals. Because
thereislittleknown about the character of thesetenantssuch astheir criminal
background, thisCA SA isconcerned about the saf ety of any childrenresiding
inthishouse. Inaddition, Ms. McCrary sharesan already crowded roomwith
her daughter. Theseliving arrangements are not conducive to another child.
... During the visit with Ms. McCrary, this CASA observed a dirty living
area. The beds in the room had dirty linen and had not been made. The
living spaceis quite small and it does not appear that thisroom is conducive
to amother and two children.

One of theissues of great concern has always been Ms. McCrary’ s willingness and ability
to care for R.R.M. and his special medica needs. Ms. McCrary attended parenting classes and
therapy to assist her in thisarea. However, when the CASA representative visited Ms. McCrary a
few months before trial, he discovered that her three-year-old daughter was missing all of her top
teeth. Ms. McCrary stated that the child’ s teeth “had just disintegrated.”

Ms. McCrary has consistently demonstrated an inability to remedy the conditions that have
undermined her children’swelfare. Most of the significant problems reported by DCSin 2001, a
lack of suitable housing, evidence of drug abuse and medical neglect, still existed at the time of the
hearing on DCS's termination petition in November 2005.

Finally, we find that there was clear and convincing evidence presented that continuation
of Ms. McCrary’ s relationship with the children greatly diminishes the children's chances of
integration into a safe, stable and permanent home. R.R.M. has been living with afoster family,
the Hendersons, since he entered DCS custody five (5) years ago. There was evidence presented
that he appeared to be thriving in this environment. Furthermore, the Hendersons have indicated
an interest in adopting R.R.M. if the Court affirms the termination of Mother's parental rights.
A.L.M. and D.D.M. have acousin, Connie Nelson, attending adoption preparation classes so
that she might adopt both of these children.

Accordingly, we find that the record contains clear and convincing evidence that Ms.
McCrary has failed to remedy the conditions that led to the children’s removal, and, given the
amount of time she has had to accomplish these goals, that thereislittle likelihood that she will
be able to remedy these conditions at an early date. Based on these findings, we have determined
that the Juvenile Court properly found that grounds existed under T.C.A.. 8 36-1-113(g)(3)(A) to
terminate Ms. McCrary’ s parental rights.

The Juvenile Court held that termination of Ms. McCrary’ s parental rightsasto A.L.M.,
D.D.M., and R.R.M., and Mr. Madison’s parental rights to R.R.M., was in the best interest of the
children pursuant to T.C.A. 8 36-1-113(i). Neither Ms. McCrary, nor Mr. Madison, contested
thisissue on appeal, but our review of the record confirms that the trial court found clear and
convincing evidence that termination isin the children’s best interest..
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For the foregoing reasons, we reverse the order of the trial court terminating the parental
rights of Respondents on the ground of abandonment. The order of the trial court terminating the
parental rights of Respondentsin all other respectsis affirmed. Costs of this appeal are assessed
one-half to Appellant Phyllis McCrary, and one-half to Randy Madison, and their respective
sureties

W. FRANK CRAWFORD, PRESIDING JUDGE, W.S.
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