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This is an appeal from a case between a nonprofit development management association 
and a condominium unit owner regarding the unit owner’s failure to pay monthly fees as 
well as a special assessment approved by the Board of the association. The trial court held 
in favor of the association, finding that it was well within its authority to assess both the 
monthly fees as well as the special assessment against the unit owner. The unit owner now 
appeals. For the reasons contained herein, we affirm the judgment of the trial court.  
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OPINION

BACKGROUND AND PROCEDURAL HISTORY

Kirby Parkway Professional Condominium Association, Inc. (“the Appellee”) is a 
nonprofit development management association.  Cindy-Jarvis Limited, L.P. is a limited 
partnership in which Homer L. Cody and Barbara A. Duncan-Cody are the general partners 
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(collectively “the Appellants”).1  Cindy-Jarvis Limited, L.P. is the owner of a unit in a 
professional condominium development located in Memphis, Tennessee.  Pursuant to the 
Master Deed of Kirby Parkway Professional Condominiums (“Master Deed”), the 
Appellee, through its Board of Managers (“Board”), is charged with administering the 
general affairs of the development, as well as maintaining its common elements.  The 
Master Deed also enables the Board to assess the unit owners fees relating to the costs of 
maintenance and administration of the development.  

On March 4, 2010, the Board held a meeting at which it passed a special assessment 
in the amount of $385,000.00 that was to become due from the unit owners on April 1, 
2010.  This special assessment was designed to fund roof and HVAC replacements on both 
buildings in the development.  Each unit owner was charged for their share of the special 
assessment based on their ownership interest.  In addition to approving the special 
assessment at the March 4 meeting, the Board also approved a 20% increase in monthly 
fees, which was to become effective on April 1, 2010.  Unit owners were informed of the 
special assessment and increase in monthly fees by a letter dated March 19, 2010.  Several 
years later, on May 29, 2018, the Appellee initiated a collection action against the 
Appellants, alleging that they were in arrears for both the special assessment and their 
monthly fees.  

It is undisputed that the funds due for both the special assessment and the monthly 
fees remained unpaid by the Appellants despite repeated requests for payment by the 
Appellee over this eight (8) year period.  At trial, the Appellants argued that the 
assessments may have resulted in excess revenues which were owed to tenants.  They 
further argued that the special assessment was intended to “be financed by an increase in 
the [monthly] assessment for a five-year period.”  

The trial court ruled in favor of the Appellee, finding that the Appellants had failed 
to pay $19,277.52 in past due monthly assessments as well as $18,095.00 for the unpaid 
special assessment.  The trial court also concluded that the Appellee had authority to assess 
both the increase in the monthly fees and the special assessment and that the Appellants 
were in breach of the Master Deed by failing to pay.  Finally, the trial court concluded that 
the Board had the authority to designate the excess funds received from the assessments as 
reserves.  A judgment against the Appellants was entered in the total amount of $49,829.52, 
which included an award of attorneys’ fees.  The Appellants now appeal the trial court’s 
judgment. 

ISSUES PRESENTED

The Appellants raise four issues for our review on appeal:

                                           
1 In the underlying case, the Appellee brought suit against Cindy-Jarvis Limited, L.P. as well as 

Barbara A. Duncan-Cody and Homer L. Cody. 
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1. Whether the Appellee’s special assessment was actually a special assessment 
as defined by the Master Deed and its restated bylaws. 

2. Whether the Appellants are entitled to setoffs of excess profits and reserves. 
3. Whether Tennessee Code Annotated section 28-3-109(a) bars the trial court’s 

subject matter jurisdiction over this matter. 
4. Whether the trial court abused its discretion. 

The Appellee presents two additional issues for our review: 

1. Whether the Appellants’ failure to comply with certain Tennessee Rules of 
Appellate Procedure precludes their brief from consideration by this Court. 

2. Whether the Appellants’ defense at the trial court was improper as it should 
have been brought in the form of a derivative complaint. 

DISCUSSION

At the outset, we address the Appellee’s assertion that the Appellants’ brief fails to 
comply with the Tennessee Rules of Appellate Procedure and that this failure precludes the 
brief from consideration by this Court. The Appellee contends that the Appellants’ 
Statement of the Case is deficient under Rule 27(a)(5) of the Tennessee Rules of Appellate 
Procedure as it “is quite short, but makes sweeping, unsubstantiated statements and 
claims.” Rule 27(a)(5) of the Tennessee Rules of Appellate Procedure provides that a 
party’s statement of the case must “indicate briefly the nature of the case, the course of 
proceedings, and its disposition in the court below.” Bean v. Bean, 40 S.W.3d 52, 55 (Tenn. 
Ct. App. 2000); see also Tenn. R. App. P. 27(a)(5). The Appellee also notes that nowhere 
in the brief, including in the Statement of the Case, is there any citation to the appellate 
technical record. Finally, the Appellee argues that the Appellants’ Statement of Facts is 
“equally deficient” as it again fails to cite to the record, in noncompliance with Rule 
27(a)(6) of the Tennessee Rules of Appellate Procedure, which requires that a party’s 
statement of facts must “[set] forth facts relevant to the issues presented for review with 
appropriate references to the record.” Tenn. R. App. P. 27(a)(6). 

Generally, “[o]ur Courts have ‘routinely held that the failure to make appropriate 
references to the record and to cite relevant authority in the argument section of the brief . 
. . constitutes a waiver of the issue[s] [raised].’” Chiozza v. Chiozza, 315 S.W.3d 482, 489 
(Tenn. Ct. App. 2009) (quoting Bean, 40 S.W.3d at 55). However, there are times when 
this Court, “using its discretion afforded it under [Rule 2 of the Tennessee Rules of 
Appellate Procedure] may waive the briefing requirements to adjudicate the issues on their 
merits.”2 Id. Although in the present case we agree that there are deficiencies in the 

                                           
2  Rule 2 of the Tennessee Rules of Appellate Procedure provides that: 

For good cause, including the interest of expediting decision upon any matter, the Supreme Court, 
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Appellants’ brief, we have concluded that our review of the matter has not been hindered 
by them. Accordingly, we will proceed to address the Appellants’ issues on appeal in spite 
of the deficiencies in the Appellants’ brief. 

The Appellants raise four issues for our review. We briefly turn first to the third 
issue, which asks us to find a lack of subject matter jurisdiction on the part of the trial court 
based on Tennessee Code Annotated section 28-3-109(a).3 However, contrary to the 
Appellants’ framing of this issue, this particular statute pertains not to a trial court’s subject 
matter jurisdiction but rather to the statute of limitations on certain claims. As the 
Tennessee Supreme Court has previously noted, 

[t]rue statutes of limitations do not constitute grants of subject matter 
jurisdiction but rather restrict the powers of a court to act on a claim over 
which it has subject matter jurisdiction. See Pugh v Brook (In re Pugh), 158 
F.3d 530, 533-34 (11th Cir. 1998). A statute of limitations defense challenges 
the sufficiency of a particular claim, not the subject matter jurisdiction of the 
court in which the claim is filed. See Grass Valley Terrace v. United States, 
69 Fed. CL. at 347. Thus, unlike challenges to subject matter jurisdiction 
which cannot be waived, defenses based on the statute of limitations are 
affirmative defenses that can be waived unless they are specifically 
pleaded. George v. Building Materials Corp. of Am., 44 S.W.3d 481, 486 
(Tenn. 2001); see also United States v. Crossley, 224 F.3d 847, 858 (6th Cir. 
2000); McLendon v. South Carolina Dep’t of Highways & Pub. Transp., 313 
S.C. 525, 443 S.E.2d 539, 540 (1994).   

Estate of Brown, 402 S.W.3d 193, 198-99 (Tenn. 2013) (emphasis added). As such, any 
defense asserting the statute of limitations may be waived if not properly pleaded. 
Consequently, in the present case, we find the statute of limitations defense waived as the 
Appellants raised this defense for the first time on appeal rather than before the trial court. 

                                           
Court of Appeals, or Court of Criminal Appeals may suspend the requirements or provisions of any of these 
rules in a particular cause on motion of a party or on its motion and may order proceedings in accordance 
with its discretion[.]

Tenn. R. App. 2.

3 Tennessee Code Annotated section 28-3-109(a) provides: 

The following actions shall be commenced within six (6) years after the cause of 
action accrued: (1) Actions for the use and occupation of land and for rent; (2) Actions 
against the sureties of guardians, executors and administrators, sheriffs, clerks, and other 
public officers, for nonfeasance, misfeasance, and malfeasance in office; and (3) Actions 
on contracts not otherwise expressly provided for.

Tenn. Code Ann. § 28-3-109(a). 
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We perceive the remaining issues and arguments offered by the Appellants to be a
challenge to the Board’s authority by arguing that it was not authorized to order a special 
assessment or to act in retaining the funds. Additionally, the Appellants contend that the 
trial court abused its discretion in granting the Appellee a judgment against them. For their 
part, the Appellee argues that the Appellants are not permitted to even bring such 
arguments against it in their individual capacity. Specifically, the Appellee asserts that the
Appellants are effectively challenging the Board’s authority to act as it did in retaining 
what the Appellants refer to as “excess revenue” obtained from the special assessment and 
the monthly fees. We agree with the Appellee’s analysis of the nature of the Appellants’ 
challenge.  The Appellants argue that the Board was required to pay back the special 
assessment funds to tenants over a period of time from what they referred to as “excess 
revenue.” For the reasons stated below, we conclude that the defense asserted by the 
Appellants may only have been raised in the form of a derivative complaint for the benefit 
of the association, not for their individual benefit and, as a result, we find no occasion to 
disturb the trial court’s judgment. Furthermore, to the extent that the Appellants assert that 
the trial court abused its discretion, we agree with the Appellee that the Appellants’ 
argument on this point is simply a restatement of the Appellants’ previous arguments which 
were ill-founded.  As such, we conclude that the Appellants’ claims in this regard are also 
without merit. 

The Tennessee Nonprofit Corporation Act (“the Act”) provides certain requirements 
that must be met before a party may challenge the authority of a nonprofit association to 
act through its board of directors. Tennessee Code Annotated section 48-53-104(b) 
provides that: “A corporation’s power to act may be challenged in a proceeding against the 
corporation to enjoin an act where a third party has not acquired rights. The proceedings 
may be brought by . . . a member or members in a derivative proceeding.” Furthermore, 
expanding on the derivative proceeding requirement, Tennessee Code Annotated section 
48-56-401(a) provides, “[a] proceeding may be brought in the right of a domestic or foreign 
corporation to procure a judgment in its favor by: (1) Any member or members having five 
percent (5%) or more of the voting power or by fifty (50) members, whichever is less[.]”
Therefore, in order for a party challenging the authority of a board of directors to act on 
behalf of a nonprofit association to have standing to assert such challenge, they must satisfy 
both section 48-53-104(b) and section 48-56-401(a)’s requirements. 

This Court previously addressed the applicability of these requirements in 
Germantown Manor Homeowners Ass’n, Inc. v. GGAT Development Corp., No. W2016-
01461-COA-R3-CV, 2017 WL 3668926 (Tenn. Ct. App. Aug. 24, 2017). In that case, a 
homeowner’s association filed suit against owners of lots in a development in order to 
collect association fees. The lot owners challenged the authority of the homeowner’s 
association’s board to assess these fees, arguing that, as majority owners of the lots, “their 
votes were usurped when the board was empaneled and voted to assess fees without first 
giving notice of those actions such that [the lot owners] could attend the meetings and 
vote.” Id. at *5. The homeowner’s association, as a nonprofit corporation, was subject to 
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the Act and therefore, this Court determined that the authority of its board could only be 
challenged through a derivative proceeding brought in the right of the corporation to 
procure a judgment in its favor as set forth in Tennessee Code Annotated section 48-53-
104(b) and Tennessee Code Annotated section 48-56-401(a)(1). Id. This Court ultimately 
found that, as members of the homeowner’s association with at least 5% or more of the 
voting power, the lot owners “had standing to bring a derivative proceeding to contest the 
authority of the board of directors.” Id. at *5-6. However, the Court noted that the lot 
owners had not brought their challenge as a derivative proceeding. Thus, this Court held 
that, even though they had standing, the lot owners had not properly challenged the 
association’s authority to collect assessments. Germantown Manor Homeowner’s Ass’n, 
2017 WL 3668926, at *7.

As we alluded to previously, a derivative proceeding is one that is “brought on 
behalf of the corporation to redress injury sustained by, or to enforce a duty owed to, the 
corporation.” Id. at *6 (citing Keller v. Estate of McRedmond, 495 S.W.3d 852, 867-68 
(Tenn. Ct. App. 2016)). Here, the Appellants did not initiate suit against the Appellee and 
challenge the Appellee’s Board’s authority to retain the excess funds. However, as noted, 
the Appellants did assert a defense that amounted to a challenge of the Board’s authority 
to retain this “excess revenue” rather than credit the Appellants. Therefore, although it did 
not initiate the underlying cause of action against the Appellee, it nonetheless challenged 
its authority to act in its argument at the trial court level. As such, in order for the 
Appellants to proceed against the Board, it must do so in the form of a derivative 
proceeding. 

Moreover, not only did the Appellants fail to initiate their challenges to the Board’s 
authority in the form of derivative proceeding but, as the Appellee correctly points out, the 
Appellants do not even have standing to bring such a proceeding. Pursuant to Tennessee 
Code Annotated section 48-56-401(a), a derivative proceeding may only be brought by 
“[a]ny member or members having five percent (5%) or more of the voting power or by 
fifty (50) members, whichever is less.” Therefore, in order for the Appellants to have legal 
standing to bring a derivative proceeding to challenge the Appellee’s authority, they must 
hold 5% or more of the voting power. Here, the evidence in the record on appeal clearly 
reflects that the Appellants ownership interest only comprises 4.7% of the total voting 
power within the association. Therefore, even if the Appellants had properly challenged 
the Appellee’s authority by filing a derivative proceeding, it would still fail since the 
Appellants do not have the requisite statutory standing to bring such a proceeding. 

Based on our review of the record and the applicable law, we conclude that, any 
counterarguments set forth against the Appellee by the Appellants have not been properly 
asserted in their current form. 
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CONCLUSION

For the reasons stated herein, the trial court’s judgment is affirmed in its entirety. 

      s/ Arnold Goldin                          
ARNOLD GOLDIN, JUDGE


