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The plaintiff was under the care of the defendant dentist for the crowning of six teeth. Asapart of
this procedure, the defendant placed a “tray” filled with impression material in her mouth. The
plaintiff claims that she swallowed some of the impression material which, according to her, later
had to be surgically removed from her intestines. She sued the dentist, alleging that he violated the
applicable standard of carein anumber of ways. The court below granted the defendant summary
judgment based, in part, on its finding that the defendant did not know the plaintiff had swallowed
impression material. Thetrial court also held that the plaintiff’ sexpert wasnot qualified to offer an
opinion asto the applicable standard of carein Jefferson County. Theplaintiff appeals, arguing that
the defendant is not entitled to summary judgment because, she argues. 1) the record contains
evidencethat the defendant wasawarethat the plaintiff had swallowed the impression material; and
2) her expert was qualified to offer his opinion as to the sandard of care. We affirm.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Circuit Court
Affirmed; Case Remanded

CHARLESD. SusaNo, JR., J., déelivered the opinion of the court, in which HERSCHEL P. FRANKS, J.,
joined. HoustoN M. GobDARD, P.J., filed a dissenting opinion.

Kenneth K. Kennedy, Knoxville, Tennessee, for the appellant, LindaF. Greene.
Darryl G. Lowe, Knoxville, Tennessee, for the appellee, Dr. Woody Stinson, D.D.S.
OPINION

Linda F. Greene went to the office of her dentist, Dr. Woody Stinson, for the purpose of
having an impression made of her mouth as part of a procedureto crown six of her teeth. Stinson
placed a tray containing impression material into Greene's mouth. According to Greene, a
substantial amount of the material went into her throat, causing her to gag and to swallow part of the



materid. Greenetestified that after swallowing the material, she told Stinson, "a big bunch of that
stuff went down my throat.” However, because Stinson did not respond, Greene testified that she
did not know whether he heard what she had said.

For several days after the impression was made, Greene suffered extreme pain in her lower
abdominal area. Five days after she had seen Dr. Stinson, she was admitted to Lakeway Regional
Hospital where she underwent abdominal surgery. During the surgery, two “foreign objects,” each
approximately seven centimeters in length, were removed from her intestines. These objects had
perforated thewall of Greene’ sintestines, resulting in an abscess. Thereisno evidenceintherecord
that the “foreign objects’ were the remnants of the impresson material.

Greenefiled acomplaint inthetrid court, dleging that Stinson acted negligently in hiscare
and treatment of her. Green aleged that Stinson was negligent in failing to properly treat and
evaluate her condition after shetold him that she had swallowed an excessive amount of impression
materid. She alleged that he deviated from the recognized standard of acceptable dentd care in
Jefferson County. Specifically, she alleged that Stinson failed to properly warn her of the risk of
swallowing impression materid, failedto obtain her informed consent, and failed to take sufficient
action to treat her after learning that she had swalowed impression material.

Stinson filed amation for summary judgment. I1n support of hismotion, he provided hisown
affidavit plus the affidavits of two other dentists, Dr. Richard J. Miller and Dr. Larry Colin. The
affidavits assert that Stinson did not deviate from the applicable standard of carein histreatment of
Greene.

In responseto Stinson’s motion, Greene submitted the affidavit of Dr. Thomas J. David, a
dentist from Atlanta, Georgia. In his affidavit, David opined that Stinson deviated from the
appropriate standard of care, thereby causing Greene's injuries which required her to undergo
surgery.

Thetrial court ruled that Greene's claims of failure to warn and failure to obtain informed
consent were negated by Stinson’ sproof. Greene hasnot appealed thesetworulings. Asto Greene's
claimthat Stinson failed to properly treat her following her ingestion of impression material, thetrial
court delayed its ruling to permit the defendant to take the deposition of Dr. David. After Dr.
David sdeposition wastaken, Greenesubmitted David’ ssupplemental affidavit, inwhich herecites
statistical data with respect to dentd practice and hospitals in Jefferson County and asserts that he
is familiar with many counties similar to Jefferson County.

After reviewing David' sdeposition and supplemental affidavit, thetrial court granted Stinson
summary judgment. In itsjudgment, the trial court opined asfollows:

the court isof the opinion that the Motion for Summary Judgment is

well taken due to the fact that Dr. David had not been demonstrated
to be a competent witness qualified to testify as to the standard of
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careinthecase. The Court further findsthat thereisno evidenceon
the record...that Dr. Stinson knew that Plaintiff Linda Greene
swallowed impression material and without proof that he had such
knowledge, the standard of care that Plaintiff's expert relies
upon...would not be applicable, and therefore the Court finds that
even if Plaintiff's expert was competent and qualified to state the
applicable standard of care, that standard of care isnot applicable to
the undisputed facts in this case and Defendant would be entitled to
summary judgment as a matter of law.

Greene appeals, raising the following issues:

Does therecord reflect a genuine dispute as to whether Stinson was
awarethat Greene swalowed impression material ?

Didthetria court err in determining that Dr. Thomas David, D.D.S,,
of DeKab County, Georgia, was not a competent witness under
T.C.A. 8 29-26-115 to testify as to the standard of carein this case?

In deciding whether agrant of summary judgment is appropriate, courts areto determine “if
the pleadings, depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that thereisno genuineissue asto any material fact and that the moving party
is entitled to a judgment as a matter of law.” Tenn. R. Civ. P. 56.04. When presented with a
summary judgment motion, thetrial court “ must take the strongest legitimate view of the evidence
in favor of the nonmoving party, alow al reasonable inferences in favor of that party, and discard
al countervailing evidence.” Byrd v. Hall, 847 S\W.2d 208, 210-11 (Tenn. 1993). If thereisa
dispute as to any material fact, the motion for summary judgment must be denied. Id. at 211. A
material fact isone that must be decided inorder to resolve the claim or defense at which the motion
isaimed. 1d.

The party seeking summary judgment hastheinitial burden of demonstrating that thereisno
genuine issue of material fact and that it is entitled to a judgment as a matter of law. Id. at 215.
Generdly speaking, thisburden may bemet by either affirmatively negating an essential element of
the non-moving party’ sclaim or by condusively establishing an affirmative defense. Id. at 215n.5.
Oncethemoving party satisfiesits burden, the burden then shiftsto the nonmoving party to establish
that therearedisputed material facts creating genuineissuesthat must beresolved by thetrier of fact.
Id. at 215.

Since summary judgment presents a pure question of law, our review is de novo with no
presumption of correctnessasto thetrial court’ sjudgment. Hembreev. State, 925 S.W.2d 513, 515
(Tenn. 1996).



["l.
A.

Thetrial court found that “thereisno evidence on the record presented to the Court that Dr.
Stinson knew that Plaintiff Linda Greene swallowed impression material.” Greene argues that the
trial court erred in making this finding because, so the argument goes, the record contains evidence
that Stinson knew that Greene swalowed some of the impression materid. In support of this
argument, Greenereliesupon Stinson’ saffidavit in which he statesthat heknew Greenewasgagging
somewhat when he placed the impression tray in her mouth. Greene also relies upon her own
deposition testimony in which she statesthat shetold Stinson, “[a] big bunch of that stuff went down
my throat.” However, Greene dso testified, “| don’t know if he heard me or what, but he didn’t say
anything.” Greene argues that taking all of this information together, it is clear that Stinson knew
that she swallowed the impression material. We disagree.

Wefind that based upon the record before us, Stinson did not know that Greene swallowed
theimpression materid. According to Greene' s deposition testimony, Stinson madeno responseto
her after she remarked that she had swallowed the material. Even though Stinson acknowledgesin
his affidavit that Greene had gagged during the procedure, he indicates that he did not know that
Greeneswallowed impression material. Furthermore, thereisnothing intherecord establishing that
gaggingunder these circumstanceswould indicate that apatient has swallowed impression material.
In his response to interrogatories, Stinson states that because Greene appeared to gag during the
procedure, he asked her if she swallowed any of the material, and she responded that she did not
believe that she had. The record reveals that Greene does not refute that she made this response.
Finally, Stinson stated in his affidavit that

I complied with the standard of care by carefully checking the
impression tray and Plaintiff’s mouth, and there was no evidence or
indication of extrusion of impression material from the tray which
could have been swallowed.

Based on his affidavit, Stinson’ s testimony is that he did not know that Greene swallowed
any impression material. Greenehasfailedtorebut that. Therefore, weareleft with the established
fact that Stinson did not know that Greene swalowed impression material. The portion of the
plaintiff’scomplaint that isstill viable on thisappeal isbased on her theory that the defendant failed
to take appropriate action after learning that his patient had swallowed impression material. Since
the predicate for hisalleged negligenceis negated on the record before us, we do not reach theissue
of what is required, if anything, in the event a dentis determines that his or her patient has
swallowed impression material.



B.

Thetrial court also found that summary judgment was appropriate because “Dr. David has
not been demonstrated to be acompetent witness qualified to testify asto the sandard of careinthis
case.” Furthermore, the court found that without proof that Stinson knew that Greene swallowed
the impression material,

the standard of carethat Plaintiff’s expert relies upon...would not be
applicable, and thereforethe Court findsthat evenif Plaintiff’ sexpert
was competent and qualified to state the applicable standard of care,
the standard is not applicable to the undisputed factsin this case and
Defendant would beentitled to summary judgment asamatter of law.

We agree with the tria court. Because David’s testimony is directed to the gppropriate
standard of care for dentists who discover that a patient has swallowed a “foreign body,” his
testimony is predicated on the fact that Stinson was aware that Greene swallowed the impression
materid. Given the established fact that Stinson did not know Greene swallowed impression
materid, David' s opinion addresses afactual pattern that isnot beforeus. Hence, hisopinion isnot
material. Therefore, it is not necessary for us to determine whether the trial court correctly
concluded that David was not acompetent witnessto testify as to the standard of carein this case.

V.
The judgment of the trial court granting Stinson summary judgment is affirmed. This case

is remanded for collection of costs assessed in the trial court. Costs on appeal are taxed to the
appellant, Linda F. Greene.

CHARLESD. SUSANO, JR., JUDGE



