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David T. Hill sued Herbert S. Moncier and David S. Wigler (“the Attorneys’), both of whom are
attorneys engaged in the practice of law in Knoxville, alleging legal malpractice. According to Hill,
the Attorneysrepresented himinfederal courtinconnectionwith*“criminal chargesand criminal and
civil forfeitures.” He was convicted of conspiracy, conducting an illegal gambling operation, and
money laundering, fined $25,000, and received concurrent sentences of 57 months. Forfeiture of
property was ordered by the district court. In the instant case, Hill seeks to recover damages
allegedly caused by the Attorneys malpractice. The Attorneysmoved for dismissa on two grounds,
I.e., (1) thefailure of Hill to obtain post-conviction relief, and (2) the bar of the statute of limitations.
The trial court dismissed the complaint without reciting its basis for doing so. Hill gppeds. We
affirm in part and reverse in part.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Circuit Court
Affirmed in Part and Reversed in Part; Case Remanded

CHARLESD. SusaNo, JR., J., delivered the opinion of the court, in which Houston M. GODDARD,
P.J., and D. MICHAEL SWINEY, J., joined.

David T. Hill, Manchester, Kentucky, Pro Se.
Ursula Bailey, Knoxville, Tennessee, for the appellees, Herbert S. Moncier and David S. Wigler.
OPINION
l.
At the condusion of ajury trial in July, 1997, Hill was convicted in federal district court of
conspiracy and conducting anillegal gambling operation, inviolationof 18 U.S.C.A. § 1955 (West,

WESTLAW through P.L. 108-35, approved June 23, 2003), and money laundering, in violation of
18 U.S.C.A. 8 1956(a)(1)(A) & (B) (West, WESTLAW through P.L. 108-35, approved June 23,



2003). The Sixth Circuit Court of Appeals affirmed Hill’ s convictions, and his petition for Writ of
Certiorari to the United States Supreme Court was denied.

In June, 2000, Hill filed amotion in federal district court seeking to vacate or set aside that
court’ sjudgment onthejury’ sverdict, contending, among other things, that hewas* denied effective
assistance of counsel at trial.” Thedistrict court denied Hill’s motion on February 20, 2003. The
record before us reflects that Hill appealed the denial to the Sixth Circuit; it does not reflect the
disposition of that gppeal.

In separate civil proceedings, the United States sued Hill for forfeiture of certain specified
real property owned by Hill that was allegedly used in his illegal gambling business, under the
authority of 18 U.S.C.A. § 1955(d). On cross-motions for summary judgment, the federal district
court granted the government’s motion and ordered that Hill’s properties be forfeited to the
government. The Sixth Circuit affirmed thedistrict court’ sorder and denied Hill’ spetitiontorehear.
On April 9, 2002, Hill filed amotion in the didrict court, requesting, inter alia, relief under Fed. R.
Civ. P. 60(b) with respect to the civil forfeiture cases. This motion was denied by the district court
one month later. On appeal to the Sixth Circuit, that court hed, in part, as follows:

Upon review, we conclude that the district court did not abuse its
discretionwhenit denied Hill’ s post-judgment motion for relief from
judgment under Fed. R. Civ. P. 60(b)(4). Hill’s post-judgment
motion is essentially an attempt to belatedly assert an affirmative
defenseto the government’ sforfeiture complaints. Asanaffirmative
defense, however, the statute of limitations has been waived due to
Hill’ sfailure to assert it during the prior proceedings.

United States v. One Tract of Real Prop., 60 Fed. Appx. 599, 600 (6th Cir. 2003) (citations
omitted).

On August 30, 2002, Hill filed hislegal mal practice complaint against the Attorneys. Of the
four counts in the complaint, the first three pertain to the Attorneys' representation of Hill in the
criminal case. Hill contends (1) tha the Attorneys failed to inform the district court that the
government did not prove the requisite number of personsto convict Hill under 18 U.S.C.A. § 1955,
an element of whichisthat theillegal gambling operation must involvefive or morepersons; (2) that
without aconviction under 8 1955, the money laundering conviction would have been dismissed for
failure to prove that the money was derived from an unlawful act; and (3) that the Attorneys failed
to inform the court that the indictment for money laundering did not include an essential element of
the crime — an effect on interstate commerce — that would have necessitated the dismissal of the
charge.



The fourth count of Hill’s complaint addresses the civil forfeiture actions filed by the
government againgt him. Inthiscount, Hill allegesthat the Attorneysfailed to properly research the
issue of the statute of limitations as a bar to the government’s civil forfeiture claims; failed tofile
a response to these actions; and permitted summary judgment to be entered in favor of the
government. Liberally construing this alegation in Hill’s favor — as we are required to do in this
summary judgment analysis — we treat this charge of malpractice as including the claim that the
Attorneys failed to raise the defense of the statute of limitationsto the government’s civil suits.

On October 14, 2002, the Attorneys filed a motion to dismiss Hill’s complaint on two
grounds. First, the Attorneys asserted that, pursuant to Gibson v. Trant, 58 SW.3d 103, 116 (Tenn.
2001), “a crimina defendant must obtain post-conviction relief in order to maintain a legal
mal practice claim against his defense lawyer.” 1d. They argue that because Hill has not obtained
post-convictionrelief, hislegal malpracticeclammust bedismissed. Second, the Attorneyscontend
that Hill’s action for malpractice was filed outside of the one-year statute of limitations found at
Tenn. Code Ann. § 28-3-104(a)(2) (2000).

The trial court granted the Attorneys motion to dismiss on December 16, 2002. The
propriety of thetrial court’s dismissal is now before us on this appeal.

Thetria court decided this case based upon the pl eadings and other materialsin the record.
The trial court concluded that the record before it justified a grant of summary judgment on the
Attorneys motion to dismiss. Summary judgment is appropriate “if the pleadings, depositions,
answerstointerrogatories, and admissionsonfile, together withthe affidavits, if any, show that there
iSno genuine issue as to any materid fact and that the moving party is entitled to ajudgment as a
matter of law.” Tenn. R. Civ. P. 56.04. The burden of proof is on the moving party to show that it
has met these requirements. Carvell v. Bottoms, 900 S.W.2d 23, 26 (Tenn. 1995).

In deciding this case, we “must view the evidence in the light most favorable to the
nonmoving party and must also draw all reasonable inferences in the nonmoving party’s favor.”
Carvell, 900 S.W.2d at 26 (citing Byrd v. Hall, 847 SW.2d 208, 210 (Tenn. 1993)). Summary
judgment should be granted “when both the facts and the conclusions to be drawn from the facts
permit a reasonable person to reach only one conclusion.” Carvell, 900 SW.2d at 26 (citation
omitted). Since amotion for summary judgment presents a pure question of law, our review is de
novo with no presumption of correctness asto thetrial court’sjudgment. Id.; Gonzalesv. Alman
Constr. Co., 857 SW.2d 42, 44-45 (Tenn. Ct. App. 1993).

V.
In alegd malpractice case, aplantiff isrequired to “prove that the atorney’s conduct fell

below that degree of care, skill, and diligence which is commonly possessed and exercised by
attorneys practicing in thesame jurisdiction . . . [and] demonstrate a nexus between the negligence
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andtheinjury.” Sanjinesv. Ortwein & Assocs., P.C., 984 SW.2d 907, 910 (Tenn. 1998) (citations
omitted). Under Tenn. Code Ann. § 28-3-104(a)(2), aplaintiff hasaperiod of oneyear withinwhich
tofileaclaim for legal malpractice.

The discovery rulefor legal malpractice means that a cause of action accrues when (1) the
client suffers an actual or legdly cognizable injury, and (2) the client knows, or in the exercise of
reasonabl e diligence should know, that theinjury was caused by the attorney’snegligence. Carvell,
900 S.W.2d at 28-30. With respect to the second requirement of thisrule, it isnot necessary that the
plaintiff “actually know that theinjury constitutes abreach of the appropriatelegal standard in order
to discover that he has a ‘right of action’; the plaintiff is deemed to have discovered the right of
action if heisaware of facts sufficient to put a reasonable person on notice that he has suffered an
injury as aresult of wrongful conduct.” 1d. at 29 (quoting Roe v. Jefferson, 875 SW.2d 653, 657
(Tenn. 1994)). “A plaintiff cannot be permitted to wait until he knowsall of theinjurious effects or
consequences of an actionablewrong.” Carvell, 900 SW.2d at 27 (quoting Sec. Bank & Trust Co.
v. Fabricating, Inc., 673 SW.2d 860, 864-65 (Tenn. 1983)).

V.

On June 21, 2000, Hill filed his motion in district court seeking to vacate or set aside the
judgment in his criminal case due to ineffective assistance of counsel. Over two years later, on
August 30, 2002, Hill filed his complaint for malpractice. The Attorneys argue that his legal
mal practice complaint was clearly filed outside the one-year statute of limitations and is therefore
barred. In response, Hill contends that he did not discover dl of his claims against the Attorneys
until sometime in 2002.

Hill argues that the allegations of ineffective assistance of counsel contained in his motion
to vacate in district court were not the same as the allegations of malpractice contained in his
complaint filed in the instant action. Hill’smotion to vacate is premised upon four grounds, only
the first of which isrelevant to this case. In its memorandum opinion denying Hill’s motion, the
district court interpreted this first ground as follows:

[Hill] claims two instances of ineffective assistance of counsel: (1)
[the Attorneys] advised him not to testify and thusfailed to present a
defense, although [the Attorneys] knew [Hill] wanted totell the jury
he never gambled, never instructed the machine operators to make
payoffs, and never personally paid off; and (2) [the Attorneys] failed
to make an offer of proof and thus preserve for appeal evidence,
excluded by thetrial court, that [Hill] believed his gambling business
was a lawful enterprise.

With regard to the alleged mal practice in the criminal case, we agreewith the Attorneys that

at least by June 21, 2000, the date of filing of the motion to vacate, Hill was “aware of facts
sufficient to put areasonable person on noticethat he ha[d] suffered an injury asaresult of wrongful
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conduct.” Roe, 875 SW.2d at 657. Asthe Tennessee Supreme Court has held, it isnot necessary
that Hill know the full extent “of the injurious effects or consequences of an actionable wrong,”
Carvell, 900 SW.2d & 27, in order to filesuit against the Attorneys. Hill did not file hiscomplaint
for malpractice in the criminal case within one year of June 21, 2000, and therefore, his claim
pertaining to hisfedera crimina case is barred by the one-year statute of limitations.

Because wefind that Hill’ s claim with respect to the criminal matter is barred by the statute
of limitations, we do not find it necessary to address Hill’ s failure to obtain post-conviction relief.
Nevertheless, we note in passing that the record before us does not reflect that the post-conviction
relief action has been finally decided. See Gibson, 58 SW.3d at 117.

VI.

In addition to aleging malpracticeinthe federal criminal case, Hill assertsthat the Attorneys
committed malpractice in the government’ s civil forfeiture actions against him in that they did not
properly research and raise the alleged failure of the government to bring the aforementioned
forfeitureactionswithinfiveyearsof itsdiscovery of Hill’ sillegal activities, pursuantto19U.S.C.A.
§ 1621 (West, WESTLAW through P.L. 108-35, approved June 23, 2003). The Attorneys do not
seem to contest that thisis the appropriate statute of limitations.

The defenses asserted by the Attorneys in their motion to dismiss are only relevant to the
allegations of the legal malpractice clam that pertain to the criminal case. Hill’sfailure to obtain
post-conviction relief with respect to the criminal case and the impact on the issue of when Hill
discovered his malpractice claim arising out of his allegations of ineffective assistance of counsel
in hismotion tovacatehiscriminal conviction have absolutely nothing to do with thecivil forfeiture
cases. Since the motion to dismiss and theissuesraised by it do not address Hill’ s allegations of
mal practice in the civil case, thetrial court erred in granting summary judgment with respect to the
fourth count of the mal practice complaint.

In their brief, the Attorneys attempt to rely on a number of new bases in the record to
establishthat Hill’s claim of malpracticein thecivil forfeiture actionsisbarred. Asthe centrd part
of this argument, the Attorneys contend that the record before us reflects that the civil forfeiture
suits' were dl timely filed. Hence, so the argument goes, therewas no | egitimate basis upon which
the Attorneys could have asserted astatute of limitationsdefense. Thisbeingthe case, the Attorneys
contend that the record reflects that they cannot be cast in judgment for malpractice based on their
failureto interpose adefense to the civil forfeiture suits that would have been utterly devoid of any
merit. The problem with this defense to the claim of malpractice in the civil forfeiture cases is
simply this—therecord before usdoes not reflect that it was ever raised below. Aspreviously stated,
the only defenses raised in the motion to dismiss — the motion which prompted the dismissal of
Hill’s entire claim — were Hill’s failure to obtain post-conviction relief and the fact that Hill’s

lApparentIy, the government filed 13 separate civil forfeiture complaints.
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complaint was not timely filed based upon his knowledge asindicated by hismotion to vacateor set
aside hiscriminal conviction. The brief raises new matters—mattersthat were not raised in thetrial
court according to the record before us. “It iswell-settled that issues not raised at trial may not be
raised for thefirst timeon appeal.” State Dept. of Human Servs. v. Defriece, 937 S.W.2d 954, 960
(Tenn. Ct. App. 1996) (citation omitted). It results tha the claim of legal malpractice in the civil
forfeiture cases must proceed.

VII.

Thejudgment of thetrial courtisaffirmedin part and reversedin part. Thiscaseisremanded
to the trial court for further proceedings, consistent with this opinion. Costs on appeal are taxed
equally to the appellant, David T. Hill, and the appellees, Herbert S. Moncier and David S. Wigler.

CHARLESD. SUSANO, JR., JUDGE



