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OPINION
Factsand Procedural History

The property a issuein this proceeding is a 15.739 acre parcel of land owned by Deborah
Gay Rainey (“Ms. Rainey”) and located inaresidential area of Southeast Memphis. On August 23,
1990, the State of Tennessee (the “State”) filed a Petition for Condemnation, seeking the
condemnation and appropriation of a 0.951 acre portion of Ms. Rainey’s property. In accordance
with Tennessee Code Annotated section 29-17-802, the State deposited $53,850.00 in the care of the
Circuit Court Clerk of Shelby County. After conductingahearing, thetrial court granted the State’s
petition and entered an Order of Condemnation and A ppropriation on October 12, 1990. On March
7, 1991, thetria court entered a Consent Order of Disbursement, authorizing the clerk of the court
to disburse $53,850.00 to Ms. Rainey.



Subsequently, the State constructed adrainage ditch within the easement aswell asa 15-foot
high concrete wall on the easement as a sound-barrier. In early 1992, the State Department of
Transportation commissioned an additional appraisal of thearea. This appraisal was prepared by
Jamison Walter Allen (“Mr. Allen”). According to Mr. Allen, the best use of the land on October
12, 1990 was institutional and the fair market value of the land was $40,000 per acre. Mr. Allen
concluded that the value of the 0.951 acre easement as of October 12, 1990 was $38,040.00 and that
there were no damages to theremainder of Ms. Rainey’s property.

The condemnation proceeding wastried on December 3, 4 and 5 of 2001. At the conclusion
of thetrial, the jury returned a verdict awarding Ms. Rainey $38,040.00 as the fair market value of
the 0.951 acre easement and found that she was entitled to no incidental damages to her remaining
property. On January 10, 2002, the trial court filed its Judgment and Final Decree, upholding the
jury’sverdict. The court ordered that Ms. Rainey was to recover $38,040.00 from the State, of
which $53,850.00 had already been deposited and disbursed to Ms. Rainey in accordance with a
previous order of the court. Thisleft a balance of $15,810.00 dueto the State, which Ms. Rainey
was ordered to refund to the State.

On appeal, Ms. Rainey contends that the trial court failed to distinguish between the fair
market value of the land at the time of the taking, October 12, 1990, and the fair market value of the
land after the drainage ditch and sound barrier wall were constructed. Specifically, Ms. Rainey
arguesthat thetrial court gave anincorrect date during the jury instructions and that any confusion
caused by thetrial court’ sfalureto use the correct date resulted in the denial of her right to recover
incidental damages. Ms. Rainey now asks this Court to vacate the judgment of thetrial court and
remand the case for anew trial.

| ssue
The parties raise the following issue for our review:

1. Whether thetrial court erredin failingto givethejury the correct year on at | east two
occasionsin the jury instruction phase of a condemnation proceeding.

Standard of Review

With respect to findings of fact by a jury in a civil action, our review is limited to
determining whether there is any material evidence to support the verdict. TENN. R. App. P. 13(d).
“Thus, absent areversbleerror of law, we will set aside ajudgment on ajury verdict only wherethe
record contains no material evidence to support the verdict.” Brown v. Chesor, 6 S.W.3d 479, 482
(TN Ct. App. 1999) (citing Foster v. Bue, 749 SW.2d 736, 741 (Tenn. 1988)).




Law and Analysis

Ms. Rainey presents oneissue for our review. A review of the record, however, shows that
Ms. Rainey did not fileamotion for new trial in this proceeding. “It haslong been therulein this
statethat inorder to preserve errorsfor gopeal, the appellant must first bring the alleged errorsto the
attention of the trial court in a motion for a new trial.” Fahey v. Eldridge, 46 SW.3d 138, 141
(Tenn. 2001). The purposebehind thisruleisto makethe appeal process more efficient and to give
the trial judge an opportunity to “consider or to reconsider aleged errors committed during the
course of the trial or other matters affecting the jury or the verdict. . ..” 1d. at 142. Thisruleis
enumerated in Tennessee Rule of Appellate Procedure 3(e), which providesin pertinent part:

[ITndl cases tried by ajury, no issue presented for review shdl be predicated upon
error in the admission or exclusion of evidence, jury instructions granted or refused,
misconduct of jurors, parties or counsel, or other action committed or occurring
during thetrial of the case, or other ground upon which anew trial issought, unless
the same was specifically stated in a motion for a new trial; otherwise such issues
will be treated as waived.

TENN. R. Appr. P. 3(€).

Although she had opportunity to do so, Ms. Rainey did not file amotion for new trial. Thus, the
issue she has presented for our review is “treated aswaived.” See TENN. R. Arp. P. 3(€); see also
Fahey, 46 SW.3d at 141.

Conclusion
For the foregoing reasons, we dismiss the appeal. The matter isremanded to thetrial court

for enforcement of the judgment. Costs aretaxed to the Appd lant, Deborah Gay Rainey, and her
surety, for which execution may issue if necessary.

ALAN E. HIGHERS, JUDGE



