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OPINION
|I. FAcTs& PROCEDURAL HISTORY

Herman Sawyer (“Sawyer” or “Appellant”) began working for the Memphis Education
Association (“MEA” or “Appellee’) in 1982. MEA is a union, and it has a contract with the
Memphis City Board of Education. Sawyer is employed as a UniServ Director, and he maintains
and monitorsthe working conditions of teachersfor certain Memphisschools. Therearethreeother
UniServ Directors working for MEA, and they are supervised by an Executive Director. Sawyer
is an African-American male. Of the three other UniServ Directors, two are African-American
females and oneisawhite male. The Executive Director, Ken Foster, isaso awhite male.



Ken Foster was hired in 1985, and initially he also held the position of UniServ Director.
In 2000, he and Sawyer both applied for the position of Executive Director. Sawyer had been with
MEA for threeyearslonger than Foster, and Sawyer claimsthat he had “ morerelevant education and
more experience than” Foster. Still, Foster was chosen as the new Executive Director.

MEA, which isitself aunion covering teachers, aso has a contract with another union that
representsM EA’ semployees. The MemphisEducation Association Staff Organization (“MEASO™)
is the bargaining unit for the UniServ Directors. Sawyer was the union’s president for at least six
years. 1n 2001, MEASO filed a grievance against MEA and Foster, apparently for their refusal to
bargain. After Foster and MEA SO cameto an agreement, Sawyer did not recelve asalary increase
when other employees did. On July 13, 2001, Sawyer filed a grievance through MEASO against
MEA regarding his salary. Sawyer later filed another grievance following a job performance
evaluation in 2002 because hewas given adesignated timeto arriveat work —between 8:00 and 8:30
am. — and the other UniServ Directors have no mandated work hours. Sawyer filed a fourth
grievance in October of 2002 regarding the handling of his prior grievances.

On December 5, 2002, Sawyer filed ajoint claim with the EEOC and the Tennessee Human
Rights Commission alleging discrimination onthebasisof hisraceand sex. Hespecifically alleged
that he had been “denied a promotion to Executive Director, given a lesser raise increase, given
adverse performance expectations, and issued set hours of work,” and that his secretary was given
receptionist duties whereas other UniServ Directors secretaries were not. He claimed that this
discrimination was based on hisbeing ablack male becausethe other Uni Serv Directors, being black
femaesand awhite male, were not treated the sameway. On December 12, 2002, the EEOC issued
a“Dismissal and Notice of Rights’ statement to Sawyer. Based upon its investigation, the EEOC
was unable to conclude Sawyer’ s allegations established any violations by the MEA. Sawyer was
told that the conclusion reached from the investigation was that the Executive Director “just didn’t

like [Sawyer].”

On March 7, 2003, subsequent to the EEOC’ s dismissal, Sawyer filed a complaint in the
United States District Court for the Western District of Tennessee. On December 18, 2003, an
amended complaint was filed against MEA, Mr. Foster, and Lola Bolden (the MEA Board
President). Sawyer alleged discriminationinviolation of TitleV1l of theCivil RightsAct, 42 U.S.C.
82000(e), et seq., aswell asthe Tennessee Human Rights Act, T.C.A. §4-21-401, et seq. Also, he
claimed intentional and negligent infliction of emotional distress by MEA through its employees.
It appears that the federal lawsuit was dismissed based upon a jurisdictional defect.

On March 4, 2004, Sawyer filed a claim with the Tennessee Human Rights Commission
againallegingdiscrimination. He stated that hewasconstantly receiving memorandumsfrom Foster
with condescending and even hostile tones. He claimed that he did not receive the help and
resources that were provided to the other UniServ Directors. In addition, he stated that the other
Directors had received substantial raises while his had been sub-par. He stated his belief that he
received different treatment because heisablack maleand alsoinretaliation for hispreviousclam
filed with the EEOC, thefederal lawsuit, hisinternal grievances, and achargefiled with the National
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Labor RelationsBoard. The Commissioninvestigated thematter and ultimately dismissed Sawyer’s
complaint, finding “no reasonable cause to believe that [MEA] has engaged in a discriminatory
practice.”

On March 30, 2005, Sawyer initiated the present action in the Chancery Court of Shelby
County. Sawyer claimed that MEA had discriminated against him in violation of the Tennessee
Human RightsAct, T.C.A. 84-21-401, et seq. (“the Act” or “the THRA”), and he claimed that MEA
and Foster, individually, had committed the state tort of outrageous conduct. Inresponse, MEA and
Foster filed a“Motionto Dismiss, or intheaternative, for Summary Judgment.” The motion stated
that the court lacked subject matter jurisdiction over portions of the complaint, the statute of
limitations barred the complaint, and the complaint failed to state aclaim on which relief could be
granted. Each party submitted memorandumsin support of their positions, but they did not introduce
affidavits or other evidence. On February 7, 2006, Chancellor Walter Evans entered an order
granting the “Motion to Dismiss, or in the alternative, for Summary Judgment.” The order did not
specify the basis of the dismissal, but it did state that the court “further [found] that it lack[ed]
subject matter jurisdiction over thismatter.” On February 17, 2006, Sawyer filed hisnotice of appeal
to this Court.

1. ISSUESPRESENTED
Appellant has timely filed his notice of appea and presents the following issue for review:

1. Whether the chancellor erred as a matter of law in ruling that the trial court lacked subject
matter jurisdiction on Appellees’ motion to dismiss,

Additionally, Appellees present the following issues, as we perceive them, for review:

2. Whether the record before the chancery court supported the dismissal of Plaintiff’s
complaint, because

A. the court lacked jurisdiction over portions of the complaint,

B. Plaintiff’s claims were barred by the statute of limitations,

C. the complaint fails to state a claim for discrimination on the basis of race or sex, or
D. therecord reveal sno genuine dispute of material fact, and Defendantsare entitled to

judgment as a matter of law.
For the following reasons, we affirm the decision of the chancery court.
[1l. STANDARD OF REVIEW
MEA and Mr. Foster presented various grounds for dismissal in their motion to dismissand
for summary judgment. The parties point out that it is unclear whether thetrial court dismissed the

case pursuant to Rule 12.02(6) or Rule 56 of the Tennessee Rules of Civil Procedure. We believe
that the court ordered the dismissal for failureto state aclaim uponwhich relief can be granted under
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Rule 12.02(6), as no evidence or affidavits were introduced. In his order, the judge stated that the
decision was made “having heard the argument and briefs of the parties.” However, in reviewing
the chancery court’s decision, we need not confirm that each of the grounds constituted a proper
basis for dismissal. “In any event, if we find that the complaint fails to state a claim upon which
relief can be granted, the question of whether the dismissal was pursuant to Rule 12 or Rule 56 is
moot.” Smith v. First Union Nat. Bank of Tenn., 958 SW.2d 113, 114 (Tenn. Ct. App. 1997).

A Rule 12.02(6) motionto dismissfor failureto state aclaimtestsonly the sufficiency of the
complaint, and not the strength of aplaintiff’ sproof. Smith, 958 S.W.2d at 114-15 (citing Merriman
v. Smith, 599 S.W.2d 548, 560 (Tenn. Ct. App. 1979)). Themotion isdetermined by an examination
of thecomplaint alone. Id. at 115 (citing Wol cotts Fin. Servs., Inc. v. McReynolds, 807 S.w.2d 708,
710 (Tenn. Ct. App. 1990). The basisfor the motion is that the allegations in the complaint, when
considered alone and taken as true, are insufficient to state a claim as a matter of law because they
do not constitute a cause of action. 1d. (citations omitted). In making this determination, we
construe the complaint liberally in favor of the plaintiff, taking all allegations of fact therein astrue.
Id. (citing Fuerst v. Methodist Hosp. South, 566 S.W.2d 847, 848-49 (Tenn. 1978); Holloway v.
Putnam County, 534 SW.2d 292, 296 (Tenn. 1976)).

V. DiscussioN
A. TheDiscrimination Claim

As previoudy discussed, Sawyer’s complaint alleged that MEA had discriminated against
him on the basis of race and sex inviolation of the Tennessee Human RightsAct, T.C.A. 84-21-401,
et. seq. A plaintiff may claim “disparate treatment” discrimination against an employer when
individuals from a protected group are being treated differently and less favorably than other
individuals. Moorev. Nashville Elec. Power Bd., 72 SW.3d 643, 651 (Tenn. Ct. App. 2001). This
type of claim requires ashowing of intent to discriminate, but intent may be shown with indirect or
circumstantial evidence. 1d. To establish a prima facie case of discrimination, the plaintiff bears
theinitial burden of presenting proof that (1) he is a member of a protected class, such asaracial
minority; (2) he was satisfactorily performing his job duties; (3) he was subject to an adverse
employment action; and (4) that he was either replaced by a non-minority or that similarly situated
non-minority employeesweretreated morefavorably. Osagiev. Peakload Temp. Servs., 91 S.W.3d
326, 329 (Tenn. Ct. App. 2002).

In his complaint, Mr. Sawyer presented the following facts relevant to proving MEA’s
discriminatory intent. The previous two Executive Directors have been white males, and in 2000,
Ken Foster, awhite male, was appointed Executive Director despite the fact that Sawyer had been
at MEA longer. Once Foster was promoted, he hired only black females and awhite male for the
other threeUniServ Director positions. Theblack femaeUniServ Directorsreceived 23%raisesand
the white male received a 17% raise over three years, while Sawyer’ s raise was approximately 8%.
The other UniServ Directors have full time secretaries and Sawyer does not, and in evaluations,
Sawyer was instructed to do more of hisown clerical dutieswhile ablack female Director was told
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to rely more on her secretary. Since Sawyer’s annual evaluation in 2002, he has been required to
arrive at work between 8:00 and 8:30 am. each day even though the other UniServ Directors have
no set start time. Foster revised the school assignments to the benefit of the other three UniServ
Directors because Sawyer now covers more elementary schools. Sawyer isrequired to keep hisdoor
open at work, and the other Directors have no such requirement. Foster goesto lunch each day with
theother UniServ Directors, and Sawyer isnot invited. Also, Sawyer isnot asked to attend meetings
that the other Directorsattend, and his* specia programs’ are not equally funded. Finally, he stated
that his personnel file still contains some items which are more than four years old, in violation of
company policy.

Sawyer also contended that he receives e-mails from Foster that are “condescending,
harassing, intimidating and discriminatory,” but the other UniServ Directors are not treated in this
manner. He complained that the MEA Vice President had written aletter to Foster accusing Sawyer
of causing irregularities in the union election, and Foster wrote an accusatory letter to Sawyer
without firstinvestigating theincidents. Sawyer al so stated that Foster had contacted him duringtwo
medical |eaves of absence, and Sawyer considered these contactsto beinappropriate and harassing.
In addition, Sawyer claimed the MEA President had stated that Sawyer made too much money and
she intended to get hisjob.

We believe that Sawyer’s allegations failed to demonstrate MEA'’s intent to discriminate
against him onthebasisof either race or sex. Specifically, for Sawyer to establish aprimafacie case
of discrimination, he was required to show that similarly situated non-minority employees were
treated more favorably. See Osagie, 91 SW.3d at 329. Sawyer complained that he was treated
differently from the other three UniServ Directors, one of whom is a white male and two who are
African-American females. Regarding discrimination on the basis of race, his allegations actually
suggest that thetwo femal e African-Americansaretreated favorably. Regarding sex discrimination,
Sawyer’s complaint implies that the white male is not discriminated against. He did not establish
“disparate treatment” because of race or sex, which requiresthat individualsfrom a protected group
be treated differently and less-favorably than other individuals. See Moore, 72 SW.3d at 651.
Sawyer’ s evidence shows that the similarly situated minority employees are treated more favorably
than Sawyer. Although Sawyer may have been subject to different treatment when compared to the
other UniServ Directors, hiscomplaint did not demonstrate that it was because of hisraceor gender.*

Because these factsfailed to show discriminatory intent by MEA on the basis of either race or sex,
Sawyer failed to state a claim for discrimination under the Tennessee Human Rights Act.

1 At oral argument, Sawyer’s counsel acknowledged that Sawyer had not faced discrimination on the basis of
his race or sex alone. Instead, he claims he is discriminated against because of the combination of his race and sex.
Sawyer’s counsel stated that an “inter-sectional” class, such as“black males,” has not been recognized in Tennessee, in
the Sixth Circuit, or under the Tennessee Human Rights Act. She then noted that other jurisdictions have recognized
this type of cross-class, and she encouraged us to do so. However, her brief presents no argument on this theory, and
at oral argument, she did not point us toward any authority supporting her position. We therefore decline to recognize
Sawyer’s narrow status as a “black male” as being a separate protected class in discrimination cases.
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The complaint’ sonly factual allegation possibly stating a primafacie case of discrimination
involved Ken Foster’s promotion to Executive Director in 2000. Foster would be a “similarly
situated non-minority employee” who was arguably treated more favorably than Sawyer. Both
Sawyer and Foster had applied for the promotion in early 2000. Sawyer had worked at MEA since
1982, and Foster was hired in 1985. However, acivil cause of action under the Tennessee Human
RightsAct must befiled within oneyear after thealleged discriminatory practiceceases. Tenn. Code
Ann. §4-21-311(d) (2005). Here, the aleged discriminatory practice (promoting Foster rather than
Sawyer) occurred in 2000 and would no longer giveriseto aclaim under the Act when Sawyer filed
his complaint in this case in 2005.

In sum, we conclude that Sawyer did not state aclaim upon which relief could be granted for
race or gender discrimination under the Tennessee Human Rights Act.

B. TheRetaliation Claim

At oral argument, Sawyer’ s counsel discussed aclaimfor retaliation based on his* protected
activity.” She contended that the “protected activity” included his previous federa court case
claiming discrimination and his EEOC charge, as well as his prior union grievances. In his
complaint, Sawyer alleged that MEA had discriminated against him “based upon his race, sex and
retaliation.” Although he did not present any facts specifically demonstrating how he had been
retaliated against, the complaint did state that “ Sawyer has been subjected to continuing harassment
and retaliation for filing complaints of discrimination.” We conclude that hefailed to stateaclaim
for retaliation under the Tennessee Human Rights Act.

Regarding retaliation, the Act provides:

It is a discriminatory practice for a person or for two (2) or more
persons to: (1) Retaliate or discriminate in any manner against a
person because such person has opposed a practice declared
discriminatory by this chapter or because such person has made a
charge, filed a complaint, testified, assisted or participated in any
manner in any investigation, proceeding or hearing under this chapter

Tenn. Code Ann. §4-21-301 (2005). In order to establish aprimafacie case of retaliation under the
Act, aplaintiff must demonstrate the following: (1) the plaintiff engaged in aprotected activity; (2)
the exercise of the plaintiff’s protected civil rights was known to the defendant; (3) the defendant
thereafter took an employment action adverse to the plaintiff; and (4) that there was a causa
connection between the protected activity and the adverse employment action. Newsom v. Textron
Aerostructures, adiv. of Avco, Inc., 924 SW.2d 87, 96 (Tenn. Ct. App. 1995) (citations omitted).

2 Statute of limitations defenses are considered under Rule 12.02(6) of the Tennessee Rules of Civil Procedure,
Jonesv. Prof’| Motorcycle Escort Serv., L.L.C., 193 S.W.3d 564, 566-67 (Tenn. 2006), and it is obviousfrom the face
of the complaint that a claim on these facts would be time-barred.
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In Sawyer’ scomplaint, healleged that “[ o] nce Foster was appoi nted as Executive Director, hebegan
to harass, intimidate, discriminat[e] and use unfair labor practices against Sawyer.” Sawyer
described at |east four union grievances he had filed against MEA since Foster was promoted. He
also stated various ways in which he had been treated differently from the other UniServ Directors,
but heintroduced most of the allegations with the phrase“[b]eginning in 2001 and continuing today
...." Sawyer’sfirst EEOC chargealleging race and sex discrimination wasfiled December 5, 2002.

We consider Sawyer’sfirst EEOC charge in 2002 to have been hisfirst “ protected activity”
under the Act. Sawyer did not allege a prima facie case of retaliation because he did not show that
“the defendant thereafter took an employment action adverse to the plaintiff” or “that there was a
causal connection between the protected activity and the adverse employment action.” Newsom,
924 SW.2d at 96 (emphasis added). According to Sawyer’'s complaint, the acts allegedly
constituting race and sex discrimination began well before he participated in “protected activity”
under the Act. We disagree with his argument that the filing of union grievances constituted
“protected activity” under the Tennessee Human Rights Act. In Moore, we noted that “only certain
retaliatory conduct violatesthe THRA.” 72 SW.3d at 653, 656 (“general grievances which are not
related to discrimination cannot be the basis of aretaliation claim under the THRA.”) Here, even
if MEA retaliated against Sawyer for thefiling of union grievances, that discrimination or retaliation
would not be prohibited under the Tennessee Human Rights Act. The Act only makes it a
discriminatory practice for a person to retaliate “ against a person because such person has opposed
apractice declared discriminatory by this chapter or because such person has made a charge, filed
a complaint, testified, assisted or participated in any manner in any investigation, proceeding or
hearing under thischapter ....” Tenn. Code Ann. 84-21-301 (2005) (emphasisadded). Therefore,
Sawyer’s complaint did not state a claim for retaliation under the Act.

C. TheOutrageous Conduct Claim

Liability for the state tort of “ outrageous conduct” exists only “where (1) the conduct of the
defendants has been so outrageous in character, and so extremein degree, as to be beyond the pale
of decency, and to be regarded as atrocious and utterly intolerable in acivilized society, and (2) the
conduct results in serious mental injury.” Swallows v. Western Elec. Co., Inc., 543 SW.2d 581,
582-83 (Tenn. 1976) (citing Medlin v. Allied Inv. Co., 217 Tenn. 469, 398 SW.2d 270 (1966)).
Liability clearly does not extend to mereinsults, indignities, threats, annoyances, petty oppression,
or other trivialities. 1d. Generally, the caseinvolvesfacts which would arouse the resentment of an
averagemember of thecommunity and leavehimto exclaim, “ Outrageous!” Chandler v. Prudential
Ins. Co., 715 SW.2d 615, 622 (Tenn. Ct. App. 1986). The present case does not involve such
extreme, outrageous conduct which would be beyond the pale of decency, and Sawyer’s complaint
did not state a claim for outrageous conduct upon which relief could be granted.

V. CONCLUSION



For the aforementioned reasons, we find that Sawyer’s complaint failed to state aclaim for
discrimination or retaliation under the Tennessee Human Rights Act, and neither did it state acause
of action for outrageous conduct. We therefore affirm the decision of the chancery court. Costs of

this apped are taxed to Appellant, Herman Sawyer, and his surety, for which execution may issue
if necessary.

ALAN E. HIGHERS, JUDGE



