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OPINION

United Telephone-Southeast, Inc. (* United”) appealsfrom afinal decision of the Tennessee
Regulatory Authority (“TRA™) entered November 30, 1998, wherein the TRA denied arateincrease
for integrated services digital network (ISDN) services on the ground that ISDN isabasic service
under Tenn. Code Ann. §65-5-208(a).



In 1995, the General Assembly enacted sweeping changesin the regulation of the providers
of telecommuni cations servicesin Tennessee. Among thechangeswasthe creation of anew method
of rate setting asan aternativeto the existing “rate of return” regulation bythe TRA. Under the new
legidation, a provider of telecommunications services could elect the new alternative “price
regulation plan” methodology. Tenn. Code Ann. § 65-5-209. United made such anelection effective
October 15, 1995.

After theinitial qualification of a priceregulation plan, aprovider’ s ahlity to increase rates
for services is subject to limitations established by statute. See Tenn. Code Ann. § 65-5-2009.
Essentid ly, Tenn. Code Ann. 8§ 65-5-209(e) authorizes a price regulated company to increase rates
for services within a maximum annual adjustment tied to inflation. However, the legidature
prohibited increases in ratesfor certain services for a time dter implementation of the new rate
setting methodology. A provider’s“initial basic local exchangetelephone servicerates. . . shall not
increase for a period of four (4) years’ from the date the provider became subject to a price
regulation plan. Tenn. Code Ann. 8§ 65-5-209(f). On the other hand, increasesin non-basic services

arenot so limited. Tenn. Code Ann. 8§ 65-5-209(h).

The designation of aparticular service as either basic or non-basic also has effects beyond
thefirst few years. A provider’ sraechangesare limited by an overall maximum annud adjustment,
and aprovider “mayadjust itsratesfor basiclocal exchangetel ephone servicesor non-basic services
only so long as its aggregate revenues for [such] services generated by such changes do not exceed
the aggregate revenues generated by the maximum rates permitted by the price regulation plan.”
Tenn. Code Ann. 865-5-209(e). Whilethis approach providesflexibility inthe percentageincreases
or decreasesfor specific serviceswithin the aggregate revenueslimitation, that flexibility islimited
with regard to basic services by the four-year prohibition on increases. In addition,

[a]t the expiration of the four-year period, an incumbent local exchangetelephone
company is permitted to adjust annually itsratesfor basic local exchange tel ephone
servicesin accordancewith the method set forth in subsection (€) provided that in no
event shall theratefor residential basiclocal exchangetel ephone servicebeincreased
in any one (1) year by more than the percentage change in inflation for the United
States using the gross domestic product-price index (GDP-PI) from the preceding
year as the measure of inflation.

Tenn. Code Ann. 8 65-5-209(f).

l“Incumbent local exchange telephonecompany” is aterm defined in Tenn. Code Ann. § 65-4-101(d) and is
distinguished from a “competing telecommunications service provider” by whether the company was providing local
services before June 6, 1995, or was certified to provide such services after that date. See Tenn. Code Ann. § 65-4-
101(e). Because all thepartiesto thisaction agree that United is subject to the four-year freeze on basic servicesin Tenn.
Code Ann. 8§ 65-5-209(f), we presume it is an “incumbent local exchange telephone company” for purposes of
application of all provisions in Tenn. Code Ann. § 65-5-209(f).
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Thus, a service classified as basic is subject to limitations on increases in rates beyond the
first four years, and those limitations are not applicable to services which arenon-basic.

United filed atariff in September of 1997 in which it proposed rate increases for a number
of services, including residential ISDN.? A contested case proceeding was held, with the Consumer
Advocate intervening. From the beginning of the proceedings below, the primary issuein dispute
waswhether ISDN servicesare basic services, theratesfor which could not beincreased atthat time.

In November of 1998, the TRA issuedits order classifying ISDN service as basic service under the
statutory definition of “basic local exchange telephone services’ found in Tenn. Code Ann. 8§ 65-5-
208(a)(1). Tha definition reads

“Basiclocal exchangetel ephoneservices’ aretelecommunication serviceswhichare
comprised of an accessline, dal tone, touch-tone and usage provided to the premises
for the provision of two-way switched voice or data transmission over voice grade
facilities of residential customers or business customers within alocal calling area,
Lifeline, Link-Up Tennessee, 911 Emergency Services and educationa discounts
existing on June 6, 1995, or other servicesrequired by state or federal statute. These
services shall, at a minimum, be provided at the same level of quality asis being
provided on June 6, 1995. Rates for these sarvices shall include both recurring and
nonrecurring charges.

Tenn. Code Ann. § 65-5-208(a)(1).
l.

The standard for reviewing administrative agency decisionsin contested case hearings under
the Admini strati ve Procedures A ctisset outin Tenn. Code Ann. 84-5-322 . Generally, acourt may
reverse or modify an agency decision if that decision is arbitrary or capricious, characterized by an
abuse or a clearly unwarranted exercise of discretion, unsupported by substantial and material
evidence, or if the decision exceeds the statutory authority of the agency. Tenn. Code Ann. § 4-5-
322(h)(2); Sanifill of Tennessee Inc., v. Tennessee Solid Waste Disposal Control Bd., 907 S.W.2d
807, 810 (Tenn. 1995), Tennessee Cable Television Ass' n. v. Tennessee Pub. Serv. Comm'n., 844
S.w.2d 151, 163 (Tenn. Ct. App. 1992).

This is not a broad, de novo review; it is restricted to the record, and courts should not
substitute their judgment for that of an agency as to the weaght of the evidence on factua issues.

2Resi dential ISDN rates would increase from approximately $25 per month to either $65 or $85 per month,
depending on the type of contract the consumer chose. There is no dispute that the remainder of the increases and
decreasesinratesfor specific services complied with the overal | maximum annual adjustmentsallowed under Tenn.Code
Ann. § 65-5-209(e).
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Sanifill of Tennessee Inc., 907 SW.2d at 810. However, it is the role of the courts to interpret
statutes. Id. The construction of astatute and the application of the law to the facts are questions of
law and, thus, properly the province of the judiciary. 1d. “The search for the meaning of statutory
languageisajudicial function.” Bellsouth Telecommunications, Inc.v. Greer, 972 SW.2d 663, 672
(Tenn. Ct. App. 1997).

In reviewing the TRA’ sinterpretation of Tenn. Code Ann. § 65-5-208(a)(1), we are guided
by familiar principles of statutory construction.

The role of this Court in construng statutes is to ascertain and gve effect to
legidlativeintent. Whenever possible, legidativeintent isto be ascertained from the
natural and ordinary meaning of the language used, without forced or subtle
construction that would limit or extend the meaningof the language. We must avoid
strained constructionswhichwould render portionsof the statuteinoperative or void.
Instead, we must apply a reasonable construction in light of the purposes and
objectives of the statutory provision. Finaly, a state agency’s interpretation of a
statutethat the agency is charged to enforceisentitled to great weight in determining
legidlative intent.

Consumer Advocate Div. v. Greer, 967 SW.2d 759, 761 (Tenn. 1998) (citations omitted).
.

Webeginwiththe purposeunderlyingthelegislature slimitationson rateincreasesforbasic
services. The legislature has given us a statement of its intent in enacting the broad changes in
telecommunications regulation in 1995.

The general assembly declares that the policy of this state is to foster the
development of an efficient, technologically advanced, statewide system of
telecommunications services by permitting competition in all telecommunications
services markets, and by permitting aternative forms of regulation for
telecommunications services and telecommunications services providers. To that
end, the regulation of tel ecommuni cations services and tel ecommuni cations services
providers shall protect the interests of consumerswithout unreasonable prejudice or
disadvantageto any telecommuni cations services provider; universal serviceshall be
maintained; and rates charged to residentiad customers for essential
telecommunications services shall remain affordable.

Tenn. Code Ann. § 65-4-123.



The final two provisions establish the guiding principles applicable to our analysis: that
universal service be maintained and that residential rates for essential services remain affordable
We interpret the limitations on rate increases for basic services asfulfilling thegoal of maintaining
affordablerates for residential essential services. Thus, we conclude that the legislature intended
that “basic” services have some correlation to “essential” services.

Wealsointerpret thelegidature' sdeclaration of statetelecommunicationspolicy asreflecting
arelationship between universa serviceand basic services. In addition, the General Assembly has
specifically related the two concepts:

Universal service, consisting of residential basic local exchangetelephone service at
affordable rates and carrier-of-last-resort obligations must be maintained after the
local telecommunications markets are opened to competition. In order toensurethe
availability of affordable residential basic local exchange telephone service, the
authority shall formulate policies, promulgate rules and issue orders which require
all telecommunications service providers to contribute to the support of universal
service.

Tenn. Code Ann. § 65-5-207(a).?

Universal service refers to the national policy underlying the creation of the Federal
Communications Commission, “to make available, so far aspossible, to all the people of the United
States . . . arapid, efficient, Nation-wide . . . wire and radio communication service with adequate
facilities and at reasonable charges.” 47 U.S.C. § 151. The Universal Service Fund* was designed
to further the objective of making communicationsservicesavailabletoall Americansatreasonable
charges. Rural Tel. Caalition v. FCC, 838 F.2d 1307, 1315 (D.C. Cir. 1988). The FCC has the
responsibility of overseeinguse of the Fund and has determined that its use should be restricted to
ensuring that “telephone rates are within the means of the average subscriber.” Id. (quoting
Amendment of Part 67 of the Commission’ s Rules and Egablishment of a Joint Board, 96 F.C.C.2d
781, 795 (1984)).

3The remaining provisionsof that statute requirethe TRA to “ determine the cost of providing universal service,
determineall current sour ces of support for universal serviceand their associated amounts, identify and assess alternative
universal service support mechanisms, and determine the need and timetable for modifying current universal service
support mechanisms and implementing alternative universal service support mechanisms.” Tenn.Code Ann. § 65-5-
207(b). In considering an alternative universal service support mechanism, the TRA must consider, at aminimum, “[t]he
amount by whichthe embedded cog of providing residential basic local exchangetelephone service exceedstherevenue
received from the service, including the cost of the carrier-of-last-resort obligation, forboth high and low-density service
areas.” Tenn. Code Ann. § 65-5-207(c)(8)(i).

4Payments into the fund are distributed to those providers who furnish the services designated for universal
servicesupport in order to offset the cost of providing telephone service at reasonable ratesin rural and high cost areas.
See 47 U.S.C. § 254.
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The FCC has been charged with designating which services should be supported by federal
universal service support mechanisms. 47 U.S.C. 8 254(c)(1). Whilethe Telecommunications Act
of 1996 recognizesthat universal serviceisan evolving levd of services, theAct requirestheFCC,
inidentifyingthoseserviceseligiblefor support, to consider the extent to which the services: (1) are
essential to education, public health, or public safety; (2) have through the operation of market
choices by customers, been subscribed to by a substantial mgjority of residential customers; (3) are
being deployed inpublic telecommunications networks by telecommunications carriers; and (4) are
consistent with the public interest, convenience and necessity. 47 U.S.C. § 254(c)(1).

The FCC has interpreted this directive as requiring that each of the four criteria must be
considered, but not necessarily met, before a service may be included within the general definition
of universal service. In Re Federal-Sate Joint Board on Universal Service, CC Docket No. 96-45,
Report and Order (rel. May 8, 1997) at 161. In addition, the FCC has determined that defining the
eligibleservicesinafunctional senseispreferred becauseit istechnol ogy-neutral and providesmore
flexibility. The“core” or “designated” services that will receive universal service support are:

Single-party service: voice grade access to the public switched network; Dual Tone
Multifrequency (“DTMF") signaling or its fundional equivalent; access to
emergency services including, in some circumstances, access to 911 and Enhanced
911 (“E911"); accessto operdor services; accessto interexchangeservice; accessto
directory assistance; and toll limitation services for qualifying low-income
consumers, . . . Inorder to receive universal service support, eligble carriers must
offer each of the designated services.

Id. at 1 56.

Inapplying thecriteriait was directed to consider, the FCC discussed various services under
consideration, and part of that discussion has particuar relevanceto the issues before us:

[W]e conclude that voice grade access includes the ability to place calls, and thus
incorporates the ability to signal the network that the caller wishes to place acall.
Voicegrade access also includesthe ability to receivecalls, and thusincorporatesthe
ability to signal the called party that an incoming cdl iscoming. We agreethat these
components are necessary to make voice grade access fully beneficial to the
consumer. We. . . adopt the. . . finding that . . . voice grade access to the public
switched network is an essential element of telephone service, is subscribed to by a
substantial majority of residential customers, and is being deployed in public
telecommuni cations networks by telecommunications carriers. In addition, wefind
voice grade access to be essentia to education, public health, and public safety
becauseit allows consumersto contact essentid services such as schools, health care



providers and public safety providers. For thisreason, it is aso consistent with the
public interest, convenience, and necessity.

Id. at 163.

The FCC has also adopted a definition of voice-grade accessinterms of frequency ranges.”
In responseto argumentsthat highe bandwidths shouldbe adopted, the FCC concluded that, except
with respect to schools, libraries and health care providers el sewhere covered by universal service,

voice grade access, and not high speed data transmission is the appropriate goal of
universal service policies at this time because we are concerned that supporting an
overly expansive definition of core services could adversely affect all consumers by
increasing the expense of the universal service program and, thus, increasing the
basic cost of telecommunications servicesfor all. Asdiscussed above, voice grade
accessissubscribed to by asubstantial majority of residential customers, andisbeing
deployed in public telecommunications netwarks by telecommunications carriers.
In contrast, the record in this proceeding does not demonstrate that the higher
bandwidth services and data transmission capabilities advocated are, at this time,
necessary for the public hedth and saf ety and that asubstantial majority of residential
customers currently subscribe to these services.

Id. at 1/ 64.

We are of the opinion that the General Assembly’s placing of stricter limitations on rate
increasesfor basic serviceswas, likethe Universal Service Support Fund, intended to ensurethat the
average customer could obtain telephone service at reasonable rates. Thus, the FCC’ s approach to
universal serviceisinstructive.

ISDN isanetwork architectureinvolving digital communications transmission. It provides
residential and business customers with two voice-grade channels and one low speed data channel
over asingleline. The voice and data channd s can be used smultaneoudy.

5I nalaterreport and order, the FCC reconsidered itsearlier specificationof abandwidth forvoice grade access
and changed that definition, replacing 500 Hertz to 4000 H ertz with 300 to 3000 Hertz. The FCC explained that its
earlier specification was more exacting than industry standards and that it had not intended to impose more onerous
standards. A dopting a narrower bandwidth definition for voice grade access was done to avoid disentitling otherwise
eligible providers from support. In re Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Fourth
Order on Reconsideration (rel. Dec. 30, 1997) at 1 16.
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In determining that ISDN is a basic service, the TRA considered each of the criteriain the
statutory definition. It found that 1SDN consists of an access line, dial tone, touch-tone and usage
provided to the premises for the provision of two-way switched voice or data transmission over
voice-gradefacilities. Insofinding, the TRA defined voice-grade facilities as meaning “ capabl e of
handling voice communications” and found tha “ISDN provides voice communication, in fact a
higher quality voice communication than non-ISDN lines.” Thus, the agency declined to adopt a
more restrictive definition, such as the FCC’ s definition of voice-grade facilities.

The TRA concluded that ISDN service is a technological advancement that is the logical
evolution of the public switched telephone network. In essence, the TRA determined that any
servicewhich providesthebasics(dial tone, two-way communication, etc.) will be consideredbasic
serviceregardless of the additional featuresit provides. We do not agreethat such wastheintent of
the legidlature.

The parties have made various arguments about the technol ogy involved; however, wethink
theissueisone of function, not technology. The requirements regarding both universal service and
basi c services were established to ensure access to telephone communication to average telephone
consumersat reasonable costs. Whilewe do not disagreethat thedevel opmentsin technology which
improve the delivery or quality of telephone sarvice may and should benefit the average telephone
user, we think the legislature was primarily concerned with protecting the delivery of fundamental
telephone communication capabilities when it defined basic services. We must presume that the
legislaturesaid what it meant, Worley v. Weigel’ s, Inc., 919 S.W.2d 589, 593 (Tenn. 1996), and must
give effect to its choice of the words “basic” and “essential.”

ISDN provides more than basic or fundamental telephone communications. It allows
simultaneous transmission of voice and data. Nothingin the record before us supports aconclusion
that this functionalityiscritical to the aver age teephone consumer. To the contrary, at the time of
the hearing, only 129 of the morethan 170,000 residential customers of United subscribed to ISDN.
Those consumers have chosen ISDN for their unique needs at a monthly cost which is already in
excess of basic telephore services® We see little difference between this situation and the option
given to consumerswho want call waiting, call forwarding, or other additional functionswhich are,
without dispute, clearly not included in basic services. These options do not implicate the
legislature' s efforts to guarantee that consumers are able to get basic services at reasonable rates
which cannot increase at a greater rate than inflation.

We concludethat ISDN isnot abasic servicewithin Tenn. Code Ann. 8 65-5-208(a)(1) and,
consequently, not included in the limitations on rate increases in Tenn. Code Ann. 8 65-5-209(f).
Accordingly, we reverse the decision of the Tennessee Regulatory Authority and remand this case

6The record indicatesthat ISDN cost approximately $25 per month at the time of the hearing, and basc service
cost approximately $12 per month.
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for appropriate further proceedings which may be necessary. Costs of thisapped are taxed equally
to the Tennessee Regulatory Authority and the Consumer Advocate.

PATRICIA J. COTTRELL, JUDGE



