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CGoddard, P.J.

This is a suit by David T. Bailey and E. Lynn Wagner in
their own right and derivatively for the use and benefit of
Sout heastern Healthcare Services, L.P., a Limted Partnership in
whi ch they were partners, against Tom Hol bert, as genera
partner, More's Pharmacy, Inc., d/b/a Marcumis Heal thcare
Services, and Carl Marcum and G na Marcum Pi nney, as O ficers and
Directors and/or Enpl oyees and Agents of and for More's
Pharmacy, Inc., and Tom Hol bert, Carl Marcum and G na Marcum
Pinney, Individually. The suit stens fromthe purchase by
Sout heastern Heal thcare Services of a unit dosage pharnmacy
busi ness from Moore's Pharmacy, Inc., for the sum of $275, 000.
The conpl aint all eged a cause of action for negligent m s-

representation and breach of warranty.

The Trial Judge dism ssed the conplaint. Although he
found that misleading information' regarding the profitability of
t he business in question was negligently furnished to the
Plaintiffs, he also found that because the bookkeeping for the
busi ness sold was kept in conjunction with that of a separate
phar macy busi ness owned by More's Pharmacy, Inc., "it was
difficult to determ ne what was what, what this business was
actual ly earning and what the other business was earning," and

that there was no intent on the part of the Defendants to

! Some of the information furnished was grossly m sl eadi ng. For

example, it was represented that the business purchased was generating a gross
profit of $10,000 per month, when in fact the | osses per nmonth were
approxi mately that amount.



decei ve. Consequently, he concluded that the Plaintiffs were
guilty of at |east equal negligence in failing to investigate the
i nformation furnished, which would have di scl osed the true

financial condition of the business purchased. (See Appendi x.)

The Trial Court also dismssed the breach of warranty
claimin a succinct colloquy with counsel for the Plaintiffs at
t he concl usi on of his nmenorandum opi ni on:

So for that reason, the judgnment of the Court is
that the defendants should prevail because the fault
here is at least equal. And there is no other basis,
as | have just outlined, | think, for recovery.

Now, is there anything el se that you would like to
ask ne that you feel | haven't covered w thout
reargui ng the case?

VR LEDFORD: No, Your Honor.

MR. GUYTON: Is the Court's opinion also to have
i ncl uded the addressing the issue of the warranty?

THE COURT: Yes. The sole basis for recovery as |
stated it, and that includes everything. 1It's ny
intention to include everything.

The Plaintiffs appeal, raising the follow ng two

i ssues:

1. Whet her the trial court erred inits failure
to hol d defendants/appellees |iable for breach of
warranty and/or breach of contract, where the
def endant s/ appel | ees warranted the accuracy of the
financial statenents provided to plaintiffs/appellants
prior to this transaction, and the plaintiffs/
appel lants relied on the financial statenents, but the
financial statenents were di scovered to be inaccurate
and fal se after the transacti on.

2. Whet her the trial court erred inits failure
to hol d defendants/appel |l ees Marcum and Pi nney
personal ly and individually liable for the
m srepresentati ons and breaches of warranty nmade by
their agents, Hol bert and Rhoton?
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In connection with the breach of warranty claim
Moore's Pharmacy, Inc., acting through its President, G na Marcum
Pinney, and its Secretary, Carl Marcum executed an "AGREEMENT
FOR SALE AND TRANSFER OF ASSETS," which contained the foll ow ng

provi si ons:

SECTI ON _FI VE

WARRANTI ES AND COVENANTS OF SELLER

Sel l er agrees, represents, and warrants as
fol | ows:

(d) Seller has nmade available to Buyer its profit
and | oss statenents and sanme have correctly refl ected
the financial conditions, assets and liabilities, and
operation of Seller as of the dates stated in such
docunents.

(p) Seller will pronptly advise Buyer in witing
of the occurrence of any nmaterial events which cone to
t he know edge of Seller after the execution of this
Agreenent and prior to or on the Cosing Date rel ating
to any matters which are the subjects of these
covenants, representations and warranties of the Seller
contained in this Section.

(q) No representations or warranties by Seller,
its officers or directors, nor any statenent, list or
certificate furnished or to be furnished to Buyer
pursuant hereto, or in connection with the transactions
contenpl at ed hereby, contains or will contain any
untrue statement of a material fact or omts or wll
omt to state a material fact necessary to naeke the
statenents therein not msleading. All such
statenments, lists, or certificates are true and correct
in all material respects.

(r) The warranties, representations and covenants

of the Seller contained in this Agreenent shall be true
and correct in all respects as of the Cosing Date with
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the sane force and effect as if given and nmade on and
as of the date and tinme of the C osing Date, and such
representations, warranties and covenants shall survive
the C osing Date and the consummati on of the
transacti ons contenplated by this Agreenent.

Al though the Trial Court apparently found that
negl i gence may al so bar an action for breach of contract, neither
the Trial Court nor counsel for the Defendants have cited any
such authority. Moreover, we have not been able to find any in
our research. W accordingly conclude that the Plaintiffs are
entitled to a judgnment against the Corporation because of breach

of warranty.

In so finding, we accept as true that the Plaintiffs
di d not nmake such an investigation that they m ght have to
di scl ose the m srepresentati on, but point out that the purpose of
a warranty, in part, is torelieve one to whomthe warranty is

given fromthat responsibility. 1In Paccon, Inc. v. United

States, 399 F.2d 162, 166 (1968), the United States Court of
Clains makes this point in quoting with approval froman earlier

case:

"In essence a warranty i s an assurance by one party to
an agreenent of the existence of a fact upon which the
other party may rely; it is intended precisely to
relieve the prom see of any duty to ascertain the facts
for hinself. Thus, a warranty anounts to a promi se to
i ndemmify the prom see for any loss if the fact
warranted proves untrue.” Dale Constr. Co. v. United
States, 168 Ct.Cd . 692, 699 (1964).



In their brief the Plaintiffs contend that if the
remedy to which they are entitled is rescission, the "neasure of
damages woul d be the return of the consideration paid,. . . as
wel | as the amount invested in the business, with interest, and
the value of their |abor,” which they calculate to be in excess
of $600,000. In the alternative, they assert that if they are
awar ded conpensat ory danages only, "they should receive the
di fference in value of what they paid versus the val ue of what

they actually received.”

We conclude under all the facts of this case the latter
measure of damage is the appropriate one. It does not appear,
however, that this figure was adequately addressed in the proof,
and in the interest of justice to both parties, we deemit
appropriate that the cause be remanded for such a determ nation

and a judgnent entered against the Corporation for that anount.

As to the second issue raised, wherein the Plaintiffs'
i nsi stence that the individual Defendants are |likewi se liable in
warranty, we find the only warranty extended was that contained
in the agreement for sale and transfer of assets, which was
executed by the Corporation and signed by Ms. Pinney and M.

Marcumin their representative capacities.



I n concl usion, we have not overl ooked the Defendants'
contentions that breach of warranty may not be asserted because
the contract is anbi guous, was not breached, was not reasonably
relied upon, and did not cause danages to the Plaintiffs. Under
the findings of the Trial Court, the testinony adduced and the

entire record, we find each contention to be wi thout nerit.

For the foregoing reasons the judgnment of the Trial
Court is affirned in part, vacated in part, and the cause
remanded for further proceedings not inconsistent with this
opinion. Costs of appeal are adjudged one-half against the

Plaintiffs and one-half agai nst the Corporation.

Houston M Goddard, P.J.

CONCUR:

Her schel P. Franks, J.

Don T. McMiurray, J.



APPENDI X

And this business, when it was operated by the defendants, was
operated, of course, with their other business in such a way
that, to the defendants and really to anybody else, it was
difficult to determ ne what was what, what this business was
actual ly earning and what the other business was earning. And
this method of accounting that we went into great detail in
describing, in effect, concealed the actual status and condition
of this business that was finally purchased by the plaintiff.
This resulting conceal nent was not, in the Court's mnd and the
Court's opinion, done in sone intentional way to decei ve anyone.

It was just sinply the way that it was set up.

When the plaintiffs purchased the business, they were
provi ded the papers that we've spent a ot of tinme discussing,
and these papers, in effect, gave plaintiff what turned out to be
a fal se inpression about the status of this business that they
purchased. Now, plaintiffs accepted these w thout question, and
when offered the opportunity to determ ne for thenselves the
validity, in effect, of those papers that they' ve been furnished
and the information they' ve been furnished, the plaintiffs wound
up relying upon their accountant that they sent to investigate.
And the accountant actually did no investigation and, repeating
several tines that these people involved were fraternity brothers
and if they could not trust each other and rely on each other, he
did not see that he had any part in questioning themany further

t han what appeared on the surface.
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m sl eading. They did not do so intentionally or willfully or
actually know ngly. They were relying upon their people, their
accountant who prepared these statenents, and they are shown not
to take nmuch direct interest in determning and separating the
accounts of that business fromthe other business. Then when the
sal e was done, the plaintiffs, having the opportunity to

i nvestigate the business and acconplish what we referred to in
the -- as a termof art, supposedly, due diligence -- which was
in the papers, actually did nothing to determ ne for thensel ves

i n any neani ngful way what the true condition of the business

was.

So in legal ternms, | think you would say that the
def endants negligently m srepresented the condition of that
busi ness that was purchased. The plaintiffs then negligently
pur chased the business. And that's the problemthere. And
that's the nature of the conduct that resulted in this situation
-- negligence on both parts which the Court feels was at |east
equal . The other individual defendant we find was not acting for

himself in such a way that would inpose liability upon him



