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OPINION

The Tria Judge refused to change custody of the minor child to the mother, and the
mother has appeal ed.

Thefather and mothe weremarriedon August 23, 1997 in Sevier County, Tennessee,
and one child was bornof that marriage During the marriage, the mother moved to Minnesotawith
theminor child. Therethey resided with the mother’ sfather. The husband filed for divorcein May
of 1998. The Trial Judge granted the divorce and awarded custody of the minor child to the father,
and the order provided for extended visitation by the mother, including three months during the
summer.

The mother filed for a change of custody on August 12, 1999, alleging a material
change in circumstances. Specifically, since the divorce she has remarried and moved out of her
father’ s house, and she has aso begun working at home. After hearing evidence on the issue, the



Trial Judge refused to change custody of the minor, and the mother has appeal ed.

The standard of review in child custody casesisdenovo upontherecord, of the Trial
Court, accompanied by apresumption of correctness as to findings of fact, unless a preponderance
of theevidenceisotherwise. Rule 13(d) T.R.A.P., Hassv. Knighton, 676 S.W.2d 554 (Tenn. 1984).

In recognition of the importance of stability and continuity, custody and visitation
decisions, once made and implemented are res judicata upon the facts in existence or reasonably
foreseeablewhen the decision was made. Adelsperger v. Adelsperger, 970 S.W.2d 482 (Tenn. Ct.
App. 1997); Young v. Smith, 246 SW.2d 93 (Tenn. 1952).

Tennessee Code Annotated 836-6-101(a)(1) enpowers courtstochange custody “as
the exigencies of the case may require.” Courts will change custody when the party seeking the
changein custody provesthat the child’ s circumstances havematerially changed inaway that could
not have been foreseen at the time of the original custody decision, and the child’ s best interest will
be served by changing the existing custodial arrangements. Adelsperger, at 485; Musselman v.
Acuff, 826 SW.2d 920 (Tenn. Ct. App. 1991).

Before engaging in this analysis, the Court must determine whether there has been
amaterial changein circumstances. We observed in Wall v. Wall, 907 SW.2d 829 (Tenn. Ct. App.
1995):

This decision [regarding custody] is not changeable except for “change of
circumgtances” which is defined as that which requires a change to prevent
substantial harm to the child. Custody is not changed for the welfare or pleasure of
either parent or to punish either parent, but to preserve the welfare of the child.
Custody is not changed because one parent is able to furnish amore commaodious or
pleasant environment than the other, but where continuation of the adjudicated
custody will substantially harm the child.

Id. at 834.

Inthiscase, the custodial parent’ scircumstances have not changed. The mother has
remarried and moved out of her father’ s house, and she states her new job will allow her to work at
home. Remarriage may constitute amaterial change in circumstances, as in the case of Tortorich
v. Erickson, 657 SW.2d 190, 192 (Tenn. Ct. App. 1984); where the custodial parent had remarried,
creating a gquestionable environment for the child. In this case, the mother’s remarriage has
apparently created amorestabl e and better home environment, which islaudable; however, theTrid
Judge concluded that the improvement in the mother’s living conditions was not sufficient to
counteract the need for stability in the child’slife.

We affirm the judgment of the Trial Court and remand a appellant’ s cod.



