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The trial court found a subgantial and material change of circumstances and granted Father’s
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OPINION
l.

The parties were divorced by judgment entered February 24, 1997. Mother was designated
asthe primary residential parent of Dallas Rhiann Shannon (DOB: May 8, 1993) and L uke Finley
Shannon (DOB: March 6, 1995), and Father was granted reasonable visitation rights. Both parties
have now remarried. Father and his new wife have one child.

Prior to the matter now onappeal, the partieshad been beforethetrial court ontwo occasions

since the entry of the divorce decree — on October 8, 1998, and May 8, 2000. In both cases, the
issues addressed by the court related to co-parenting matters.



In the summer of 2001, Mother, the children, and Mother’ s new husband, Daniel Knighten
(“ Stepfather™), werelivinginthe Union County home of Stepfather’ sparents. Inearly August, 2001,
they moved to arental house in the Mechanicsville area of Knoxville. Once Mother advised Father
of the location of the house to which she planned to move, Father drove to the neighborhood to
investigate the location. He photographed the rental house and surrounding houses, as well as
Maynard Elementary School, the school for which the children would be zoned. The children had
previoudy been zoned for and atended Pleasant Ridge Elementary School.

After looking at the neighborhood, Father was not pleased. On August 7, 2001, hefiled a
petition to modify the custody arrangement,* contending that Mother’ s“lifestyle and uncooperative
attitude and poor decisions constitutes [sic] a materid and substantial change of circumstances’
warranting a modification of the custody arrangement. Father asked for temporary custody of the
children and requested that he be designated asthe primary residential parent. On the same date, at
an ex partehearing, thetrid court granted Father temporary custody of the children and adopted his
temporary parenting plan.

A final hearing was held on February 6, 2002. At the conclusion of the hearing, the trial
court made the following findings:

[T]he Court finds that there has been a material and substantial
change of circumstances for these children since the last custody
order that was put in place.

The Court finds these two loving parents but yet again, the Court is
placed in a position of deciding where these children should be
placed. The material change in circumstances the Court finds is
based upon simply —and | believe[Mother] has placed herself in an
instable [sic] situation by not moving, per se, but moving with the
frequency she's moved, moving into adownward declinein an area,
not moving to improve her environment or moving to improve her
children’ senvironment but moving and consequentially placingthese
childrenin adifficult, not abetter, not abetter environment for them.

One month later, the court entered an order, incorporating the aforesaid remarks. The order also
adopted Father’ s proposed permanent parenting plan. In addition, the court ordered Mother to pay
child support and awarded Father a judgment against Mother for past-due support. From this
judgment, Mother appeals.

1M other was not immediately served with process because she was out of the country in connection with her
servicein the National Guard.

-2-



Inthis non-jury case, our review of thetrial court’ sfactual findingsisde novo on therecord
from the proceedings below; however, the case comes to us accompanied by a presumption that
thosefindingsare correct —a presumption wemust honor unless the evidence preponderates agai nst
thetrial court’ sfactual findings. Tenn. R. App. P. 13(d); Musselman v. Acuff, 826 S.W.2d 920, 922
(Tenn. Ct. App. 1991).

1.

Aninitial award of custody is“subject to such changes or modification as the exigencies of
the case may require.” Tenn. Code Ann. 8 36-6-101(a)(1) (2001). This court has noted that the
initial judgment awarding custody “isresjudicata and is conclusive in a subsequent application to
change custody unless some new fact has occurred which has altered thecircumstancesin amaterial
way so that thewelfare of the child requiresachange of custody.” Griffin v. Stone, 834 S.W.2d 300,
301-02 (Tenn. Ct. App. 1992). Thus, the crucial question is whether there has been a “materia
change” warranting a change of custody. Hoalcraft v. Smithson, 19 SW.3d 822, 828 (Tenn. Ct.
App. 1999). To constitute a material and substantial change of circumstances warranting
modification of a custody decree, a change “must occur after the entry of the order sought to be
modified and the change cannot be onethat was known or reasonably anticipated when the order was
entered.” |d. at 829.

A trial court has broad discretion in determining matters of custody, Parker v. Parker, 986
SW.2d 557, 563 (Tenn. 1999), and “we will not tamper with that discretion unless the facts
demonstrate that the trier of fact has abused his or her discretion.” Brumit v. Brumit, 948 S\W.2d
739, 740 (Tenn. Ct. App. 1997). Such determinationsarefactualy driven andinvolve consideration
of several factors. Adelsperger v. Adelsperger, 970 S.\W.2d 482, 485 (Tenn. Ct. App. 1997). The
best interest of the child is the paramount consideration. Suttlesv. Suttles, 748 SW.2d 427, 429
(Tenn. 1988). A custody decision must not be motivated by adesire to reward or punish a parent.
Adelsperger, 970 SW.2d a 485. The burden to prove a material and substantial change of
circumstances rests upon the party seeking a modification of the prior order. Hoalcraft, 19 SW.3d
at 830.

Mother argues that the trial court erred in finding that a material and substantial change of
circumstances existed, justifying a modification of the custody arrangement. We agree.

Essentially, the trial court based its finding of the requisite change of circumstances on the
number of movesthat Mother had made with the children, aswell asthe* downward decline” in the
areas to which she moved. Wewill begin by addressng the frequency of Mother’s moves.

In Father’ sinitial petition for modification, helisted eight different locations where Mother
and the children had lived since the spring of 1996. At trial, Father again testified to a number of
moves that Mother had made within the past six years. However, for the purpose of determining
whether amaterial and substantial change of circumstancesexists, courtsareconstrained to consider
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only those changes which have occurred since the last hearing. See Hoalcraft, 19 SW.3d at 829.
The partieswere last before the court on May 8, 2000. Therefore, the material moves arethose that
have occurred since May 8, 2000.

In May, 2000, Mother, Stepfather and the children were living in an apartment on Pleasant
Ridge Road in Knoxville. That fall, they moved to an apartment on Western Avenue in Knoxville.
In early May, 2001, the family moved to a house in Hals, a suburb of Knoxville, where they had
planned to spend the summer house-sitting for one of Mother’s friends. However, as aresult of a
disagreement M other had with the friend one week after moving in, the family moved into the home
of Stepfather’s parentsin Union County for the summer.

Mother testified that, throughout the summer, she and Stepfather werelooking at residences
in Knoxville, with an eye toward purchasing a house. They eventudly found one on Springdale
Avenue. However, the owners of the Springdal e house were in the process of building ahouse and,
consequently, Mother and Stepfather could not move into the Springdale house in time for the
children to start school inthefall. In order to keep the children in the Knox County school system,
they decided to rent a house in Knoxville temporarily. Mother explained at trial that they did not
want to rent an apartment since that would involve signing alease, and they did not want to beforced
to break their lease when the Springdale house was ready. Consequently, they found arental house
for the family on Tulip Road, whichisinthe Mechanicsville areaof Knoxville. Mother, Stepfather
and the children moved into the Tulip Road housein early August. Mother testified that she did not
expect to be in the Tulip Road house for more than a few weeks, at which time she and her family
planned to move into the Springdal e house.

We do not believe these four moves constitute a material and substantial change of
circumstances. Indeed, the move to Union County would not have been necessary had it not been
for Mother’ s disagreement with her friend; and if the house on Springdale had been ready for the
family by the end of the summer, there would have been no reason for the family to move to the
house on Tulip Road. It appears that M other was doing everything she could to get her family into
a stable and permanent home, and that she was doing so in the most cost-efficient manner.

We are atransient society. Thereality of life is that the circumstances of families change,
for various and sundry reasons, and these changes sometimes necessitate that families move to new
homes, new neighborhoods, and new cities. While Mother did move frequently in 2000 and 2001,
she had reasonabl e explanations for each of the moves and, based upon her testimony, the ultimate
goal was to purchase ahome. The moves were simply a means of accomplishing that end. At the
time of trial, Mother and Stepfather were living in the Springdae house. While they had not yet
been able to purchase it, they were making improvementsto the house becausethey still planned to
buy it.

Turning to the issue of the locations to which Mother has moved, the majority of the trial

testimony centered on M other’ smoveto the Tulip Road rental house. Father testified that thehouse
islocated in ahigh-crimeareawhere thereis* high drug traffic.” However, the record is devoid of
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any credible evidence of crime statisticsin the area surrounding Tulip Road. In fact, the trial court
recognized thislack of evidence and stated “there sno proof that it’'sahighcimearea....” Inspite
of that statement, thetrial court, inissuingitsrulingfrom thebench, referred to Mother moving “into
ahomein that particular typeof areawhich the Court’ sawareof ....” Whilewe are not sure of what
the court was “aware of,” the nature of a neighborhood is not typically something about which a
court can take judicial notice. See Tenn. R. Evid. 201(b). Certanly, thereisnothingin this caseto
indicatethat the neighborhood in question is generally known in the community as an undesirable,
high-crime area.

Based upon the photographs of the rental house and surrounding houses introduced at trial,
it certainly does not gppear that the Tulip Road property is located in one of Knoxville's best
neighborhoods. However, the house was never intended to be anything other than a temporary
residence, and we certainly cannot fault Mother for moving into a lower-income neighborhood.
Further, there was absolutely no credible proof offered at trial that the number of moves or the
locations to which the family moved in any way adversely affected the children. There was no
evidence introduced at trial that Mother had failed to provide the children with food, dothing,
medical care, and education. There was no evidence at trial that Mother or Stepfather had abused
the children. Based upon the report cards of the children that were introduced at trial, both children
have made consistently excellent grades, and the parties daughter is in the talented and gifted
programat school. Dr. Michelle Jester, themarital and family therapist whointerviewed thechildren
in anticipation of trial, testified that the children were “doing very well and have been for along
time.” Dr. Jester further testified as follows:

WEell, these children are remarkable. They redly have a lot of
strengths. When | talked to them they’ re happy. Thelr interaction
with their mother, they’re very comfortable. They were friendly.
They weren’t scared to meet me, you know, they just waltzedrightin
and wanted to play and talk about their lives. And they’re just very
happy well adjusted children. | would expect to see more hesitancy
and more insecurity if they have been negatively affected by a move
or it they felt their living situation was unstable. But they don’t seem
that way to me.

When asked if thissort of behavior could have been devel oped since custody was changed to Father,
Dr. Jester respondedthat, “[m]y feelingisit’ slifelong. Y oudon’t get that kind of healthy, emotional
development in achild in afew months.”

There has been no showing that these moves and changes in locations have caused harm of
any kind to the children in the instant case. Accordingly, we find that the evidence preponderates
againg thetrial court’ sfinding that Mother’ smoves constitute amaterial and substantial change of
circumstances. Wethereforefind that thetrial court abused its discretion when it changed custody
in this case.



V.

Mother seeks her attorney’s fees incurred on this appeal. The award of attorney' sfeesina
post-divorce proceeding such asthe onenow before usisgoverned by Tenn. Code Ann. 8§ 36-5-103,
which states, in pertinent part, as follows:

The plaintiff spouse may recover from the defendant spouse, and the
spouse or other person to whom the custody of the child, or children,
is awarded may recover from the other spouse reasonable attorney
fees incurred in enforcing any decree for alimony and/or child
support, or in regard to any suit or action concerning the
adjudication of the custody or the change of custody of any child, or
children, of the parties, both upon the original divorce hearing and
at any subsequent hearing, which fees may be fixed and allowed by
the court, before whom such action or proceeding is pending, in the
discretion of such court.

Tenn. Code Ann. 8 36-5-103(c) (2001) (emphasis added). We find that an award to Mother of
attorney’ sfeesincurred in this appeal is appropriate, and we therefore remand this case to the tria
court for adetermination of areasonablefee. SeeD v. K, 917 S.W.2d 682, 686-87 (Tenn. Ct. App.
1995).

V.

The judgment of the trial court isreversed. The previousorder of the trial court awarding
custody to Mother subject to Father’ svisitation rights as specified in that order is hereby reinstated.
Father will deliver the children to Mother nolater than five o’ clock p.m. on October 30, 2002. Costs
on appeal are taxed to the appellee, Aaron Dd Shannon.

CHARLESD. SUSANO, JR., JUDGE



