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OPINION

OnJune25, 2002, Kevin Easley filed aComplaint in Davidson County Circuit Court alleging
adipandfal at Legend sBar and Grill, occurring on or about February 2, 2002. Mr. Easley alleged
that the defendants“ made no attempt to correct the wet floor or to warn the plaintiff or other patrons
of the existing dangerous condition of the restroom floor” and that the plaintiff fell on thiswet floor
upon entering the restroom. The Complaint specifically alleges that there was a Wet Floor sign
located in the restroom, “but it was not in the view of patrons entering the restroom.”

Defendants Baker answered on July 19, 2002, denying the allegations of the Complaint and
raising Plaintiff’s comparative fault as adefense. The plaintiff’s deposition wastaken, and on July
7, 2003, Defendants filed a Motion for Summary Judgment with the following statements of
undisputed facts attached thereto:



1. On February 2, 2002 Plaintiff Kevin Easley (“Easley”) went to the
Legend’ sBar & Grill (“Legend’'s’) located at 3436 Lebanon Road in Hermitage to
watch the Super Bowl (Easley Dep, p. 23 and Complaint, Para. 3).

RESPONSE:

2. According to Mr. Easely, round [sic] 7:00 p.m. he got up from histable
and went to the men’ sroom and while walking up to the urinals he slipped on water
which was on the floor (Easely Dep, p. 23-24).

RESPONSE:

3. Mr. Easley says the water was in a puddle about 5 feet in diameter and
approximately one-half (¥2) inch deep (Easley Dep, p. 24-25).

RESPONSE:

4. Mr. Eadley did not know where the water came from or how long it had
been there (Easley Dep, p. 25).

RESPONSE:
5. According to Mr. Easley he was walking through the water toward the

left hand of two urinals (Easley Dep, p. 56 when he slipped and although he did not
fall, twisted and injured his low back (Easley Dep, p. 27, 29 & 56 and Exh. 2 to

Easley Dep).

RESPONSE:

6. Mr. Easley saysthat he had taken at least two steps into the water, was
withinsix inches(6") of the urinalswhen he dlipped, and that although he did not see
the water, he could have seen it had he looked (Easley Dp, p. 24-25, 27 & 29).

RESPONSE:

7. Mr. Easley saysthat there was ayellow “wet floor” sign to the right of
where he fell which was actually sitting in the water (Easley Dep, p. 26).

RESPONSE:

8.  Mr. Eadey says the sign was yellow, 18 inches tall, and Mr. Easley
recognized it asa“wet floor” sign (Easley Dep, p. 42 & 48).



RESPONSE:

9. Although Mr. Easley claims that he did not see the sign before hisfall,
he admits that he could have seeniit if he had looked and there was nothing to block
one’ s view of the sign as one would turn to walk toward the urinals (Easley Dep, p.
40 & 56).

RESPONSE:

10. Mr. Easley was not drinking at the time of the incident and he has no
vision problems and did not wear glasses (Easley Dep, p. 23 & 40).

RESPONSE:

11.  On June 25, 2002, Mr. Easley brought suit against the Defendants
alleging that they were guilty of negligence by failing to correct or warn of the water
on the floor in the men’s room (Complaint, Para. 4-7 and 11).

RESPONSE:

On August 15, 2003, Easley made his initial response to the defendants' motion. In that
response, the only additional statements made by Plaintiff werethat (a) the water appeared to be on
the floor for some Iength of time and (b) that Mr. Easley was walking and looking at the urinals at
the time he slipped. On October 29, 2003, Easley filed a “Plaintiff’s Supplemental Response to
Defendant’ s Motion For Summary Judgment,” alleging the following:

1. Plaintiff deposed Allen McQueen on October 20, 2003. Mr. McQueen
isan employee of the Defendant, Legend’ sBar & Grill and has been employed there
for the past four years (See deposition of Allen McQueen, page 3, lines 20-25; page
4, lines 1-2). Therewas alot of traffic at the restaurant at the time of the incident.
(See deposition of McQueen, page 6, lines 15-19; page 8, lines 6-11).

2. Mr. McQueen testified that he put a wet floor sign near the entrance to
the restroom and oneinside the restroom. (See deposition of McQueen, page 23-25;
page 10, lines 1-25; page 11, line 1-2). He placed the wet floor sign adistance from
theurinal. (Seeexhibit 1 of McQueen’'s deposition). He never re-mopped the area
wherethe Plaintiff slipped. (See deposition of McQueen, page 11, lines 3-25; page
12, lines 1-17). Histestimony is contrary to the information in the incident report
which was attached to Plaintiff’s first response in opposition to Defendant’s
summary judgment motion. Theincident report revea sthat the bathroom floor was
mopped in order to correct the condition which caused the Plaintiff to dlip. The
incident report reveals that the floor was slippery.



3. Plaintiff submitsthat thereisagenuineissue of material fact and that the
Defendant’ s motion for summary judgment should be denied.

It iswell settled that an owner or occupier of land is not an absolute insurer of Plaintiff’s
safety on hispremises. See Eatonv. McLain, 891 SW.2d 587, 594 (Tenn. 1994). While an owner
or occupier has a duty to exercise reasonable care with regard to business invitees, this duty is
satisfied with the removal of known dangers or warning against latent or hidden dangerous
conditions of which the landowner knew or should have known in the exercise of reasonable
diligence. See Eaton, 891 S.W.2d at 593-94; Ricev. Sabir, 979 S.W.2d 305, 308 (Tenn. 1998). This
duty, however, coexists with the duty of aplaintiff not to proceed into aknown danger. Eaton, 891
SW.2d at 594. Inthisrespect, wefind the following excerpt from Mr. Easley’ sdeposition of note:

Q. When you visited the rest room at the time of your dlip incident, had
you been in that rest room before that time?

No.

Upon what did you dlip?

Water.

Where was the water?

By the urinas.

How big an area of water was on the floor?
Roughly 5 feet in diameter.

Did you see the water?

No.

You didn't see it before you slipped?
No.

Did you see it after you dlipped?
Yes

Why could you have not seen it before you slipped?

> o » o » © » O » O » O > O »

| was looking at the urinals.
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Q.

A.

Q.

If you had looked at the floor, would you have seen it?
Yes.

Now, this5-foot-diameter water inthefloor, describeit for measbest

you can. Wasit damp or was it a puddle?

A
Q
A
Q
A
Q.
A
Q
A
Q

the water?

> 0 » o »

It was about a half inch.

Do you know where that water had come from?

No.

Do you know how long the water was there?

No.

Do you know if anyone at Legends knew it was there?
Yes.

Who at Legends knew it was there?

| don’t know who.

WEell, how do you know it was someone from Legends that knew of

They put a“wet floor” sign there.
What kind of “wet floor” sign was up?
It was ayellow, stand-up sign.

Where was this sign?

It was — it was in the puddle of water next to the bathroom stall.

In addition, Plaintiff goeson to state that having perceived a puddle of water at thefirst step,
he continued in that direction.

Q.

A.

So you had already walked through apart of thewater; isthat correct?

Y es, yes.



Q. Had you made severd stepsinto the water?

A. A couple.

Q. Now, you slipped, you did not fall; is that right?

A. Right, | did not fall.

Q. Y ou caught yourself on the wall?

A. Yes.

Q. Was there any handrail on the wall or were you just able to brace
yourself on thewall?

A. | braced myself.

Q. Now, this area where these two urinals are, is it narrow enough that

you could touch both walls or just one wall?

A. | had touched the wall in front of me and the wall over here
(indicating).

Q. All right. Y ou had touched the wall, for the sake of the record, that
would be immediately behind the urinal —--

A. Yes.

Q. ——and the wall that would be to your immediate left as you were

standing at the urinal?

A. Yes.

Q. Had you already gotten to the urinal to do what you were doing when
you slipped?

A. No.

Q Y ou were still walking toward it?

A. Yes. | was——go ahead.

Q No, | didn’t mean to interrupt you.
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A. | was within 6 inches from the urinal.

Contrary to the allegations made in the supplemental response, we find no materia factua
dispute as to the testimony proffered by employee McQueen:

Q. Hadanybody verbally told you how often you would have to check the

restrooms?
A. Whenl first started | was told about every hour.
Q. Okay. And what were you told about that?
A. Makesureit’sclean, toilet paper, soap, paper towels and clean floors.
Q. Okay. And how often did you check the restroom?
A. 1 goin——1check it about every hour.

Q. Did you have anything that you used to check off when you would
check the restrooms?

A. No,sir.
Q. Okay. Didyou al have any plumbing problemsin that restroom?
A. No,sir.

Q. Now, was there awet floor sign in that restroom at the time of this

incident?
A. Yes sir.
Q. Why wasit there?
A. Becausel had cleaned up a spill, aurinal overflowed.
Q. Andwhy didit overflow?
A. Someone had stuck toilet paper in it.
Q. Andwhat time was that, do you know?
A. No,sir.



Q.

Okay. How long had it been since you had visited the restroom prior

to thisincident?

A. I hadjust walked out, went back to the dish room and | heard aguy fell
in the bathroom.

Q. Youheard himfal?

A. No, | heard from somebody talking that a person complained that they

fel in the bathroom.

Q.

o » o »

A.

Okay. You said you had just left the restroom?

Couldn’t have been no more than 15 minutes.

And how many wet floor signs had you put in the restroom?

| put one inside and one right outside the door, so that makes two.
Okay. And where had you put that sign at outside the restroom?

I’ sahallway —— you got arestroom —— got two way, onefor theladies

and one for men, and it’s awater fountain, | put it right where you got to wak into
go to the restrooms — — the restrooms.

Q.

the incident.

A.

oc » © » O » O

Tell me about what you had heard concerning this incident right after

| just heard aguy complaining hefell in the restroom, in the bathroom.
Who told you that?

| can’t remember.

Okay. Where were you when you heard this?

In the dish room washing dishes.

Okay. And did you——what did you do, if anything, at that time?
What did | do when | heard? | went and look [sic] at the floors.

Y ou and who €lse?



A. Just me.
Q. Okay. And tell me about what you saw.

A. What | saw. All | saw was the two wet floor signs, the bathroom was
empty, that’sall | saw.

Q. Andwhat did you do, if anything?
A. What did | do?
Q. Yes gr.

A. ljustleftit. Therewasn't nothingto do. | left thewet floor signsthere
for awhile.

Sincethisappea comesto the Court from agrant of summary judgment, our duty on review
is clear and well-settled:

Since our inquiry involves purely aquestion of law, no presumption of correctness
attachesto thetrial court’ sjudgment, and our task isconfined to reviewing therecord
to determine whether the requirements of Tenn.R.Civ.P. 56 have been met. Cowden
v. Sovran Bank/Central South, 816 SW.2d 741, 744 (Tenn.1991). Tenn.R.Civ.P.
56.03 provides that summary judgment is only appropriate where: (1) thereis no
genuine issue with regard to the materia facts relevant to the claim or defense
contained inthe motion, Byrd v. Hall, 847 S\W.2d 208, 210 (Tenn.1993); and (2) the
moving party is entitled to ajudgment as a matter of law on the undisputed facts.
Andersonv. Sandard Register Co., 857 S\W.2d 555,559 (Tenn.1993). The moving
party hasthe burden of proving that its motion satisfiesthese requirements. Downen
v. Allstate Ins. Co., 811 SW.2d 523, 524 (Tenn.1991).

The standards governing the assessment of evidence in the summary judgment
context are also well established. Courts must view the evidence in the light most
favorabl e to the nonmoving party and must also draw all reasonableinferencesinthe
nonmoving party’s favor. Byrd, 847 SW.2d at 210-11. Courts should grant a
summary judgment only when both the facts and the conclusions to be drawn from
the facts permit a reasonable person to reach only one conclusion. Id.

Carvell v. Bottoms, 900 SW.2d 23, 26 (Tenn.1995). See Saples v. CBL and Assocs,, Inc., 15
S.W.3d 83, 89 (Tenn.2000).

Thefirst question in anegligence case involves aduty of care owed by the defendant to the
plaintiff. White v. Lawrence, 975 S.\W.2d 525, 529 (Tenn.1998). Whether a defendant owes the
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plaintiff aduty of careisadquestion of law to be determined by the court. Ricev. Sabir, 979 SwW.2d
305, 309 (Tenn.1998).

Duty isthelegal obligation adefendant owesto aplaintiff to conformto areasonable
person standard of carein order to protect against unreasonable risks of harm. See
McClung v. Delta Square Ltd. Partnership., 937 SW.2d at 894; McCall v. Wilder,
913 S.W.2d at 153. In assessing whether aduty is owed in aparticular case, courts
must apply a balancing approach, based upon principles of fairness, to identify
whether therisk to the plaintiff wasunreasonable. See Turner v. Jordan, 957 S.W.2d
815, 818 (Tenn.1997). This Court has stated that a “risk is unreasonable and gives
riseto aduty to act with due care if the foreseeable probability and gravity of harm
posed by defendant’s conduct outweigh the burden upon defendant to engage in
aternative conduct that would have prevented the harm.” McCall v. Wilder, 913
SW.2d at 153; Ricev. Sabir, 979 SW.2d at 308. The court must consider several
factorsin determining whether arisk is an unreasonable one, including:

the foreseeable probability of the harm or injury occurring; the
possible magnitude of the potential harm or injury; the importance of
social valueof the activity engaged in by defendant; the usefulness of
the conduct to defendant; the feasibility of alternative, safer conduct
and the relative costs and burdens associated with that conduct; the
relative usefulness of the safer conduct; and the relative safety of
alternative conduct.

Colnv. City of Savannah, 966 S.W.2d 34, 39 (Tenn.1998); McCall v. Wilder,
913 SW.2d at 153.

Saplesv. CBL & Associates, Inc., 15 SW.3d at 89.

In considering the“foreseeable probability of the harm” portion of the duty analysis, theline
between matters of law and matters of fact has become increasingly thin and faded as the common
law has developed. In 1998, the Supreme Court said:

The duty imposed on the premises owner or occupier, however, does not include the
responsibility to remove or warn against “conditions from which no unreasonable
risk was to be anticipated, or from those which the occupier neither know about nor
could have discovered with reasonable care.” Prosser and Keeton on Torts, supra,
8 61 at 426. In thisregard, “the mere existence of a defect or danger is generaly
insufficient to establish liability, unless it is shown to be of such a character or of
such duration that the jury may reasonably conclude that due care would have
discovered it.” Id. at 426-27. Aswe explained in Doe v. Linder Const. Co., 845
S.W.2d 173, 178 (Tenn.1992):
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Foreseeahility isthe test of negligence. If theinjury which occurred
could not have been reasonably foreseen, the duty of care does not
arise, and even though the act of the defendant in fact caused the
injury, there is no negligence and no liability. ‘[T]he plaintiff must
show that theinjury wasareasonably foreseeabl e probability, not just
aremote possibility, and that some action within the [ defendant’ 5]
power mor e probably than not would have prevented the injury.’
(emphasis added) (citations omitted)

Ricev. Sabir, 979 SW.2d at 309.

When a case has been tried on its merits without the intervention of ajury, the element of
foreseeability merges in large measure with the factual determinations of the effects of personal
conduct. See Dobson v. Sate, 23 SW.3d 324 (Tenn.Ct.App.1999). Such luxury does not exist,
however, when summary judgment is at issue and foreseeability, as an element of duty, must be
analyzed within the restrictive parameters of a question of law.

In analyzing the duty question in premises liability cases, this Court observed:

Ownersor occupiersof business premisesare not insurers of their customers' safety.

See McClung v. Delta Square Ltd. Partnership, 937 SW.2d 891, 902 (Tenn.1996);
Shofner v. Red Food Stores(Tenn.), Inc., 970 S.W.2d 468, 470 (Tenn.Ct.App.1997).
They do, however, have aduty to use reasonabl e careto protect their customersfrom
unreasonable risks of harm. See Rice v. Sabir, 979 SW.2d 305, 308 (Tenn.1998);
Hudson v. Gaitan, 675 S.W.2d 699, 703 (Tenn.1984); Jackson v. Bradley, 987
SW.2d 852, 854 (Tenn.Ct.App.1998). Thisduty includes maintaining the premises
in areasonably safe condition either by removing or repairing potentially dangerous
conditions or by helping customers and guests avoid injury by warning them of the
existence of dangerous conditions that cannot, as a practical matter, be removed or
repaired. SeeBlair v. Campbell, 924 SW.2d 75, 76 (Tenn.1996); Eaton v. McLain,
891 S.W.2d 587, 593-94 (Tenn.1994).

Thecourts, exercisingtheir responsibility for determining whether alegal duty exists,
have declined to impose alegal duty on owners and occupiers of business premises
in two circumstances. First, they have declined to impose a duty to protect against
conditions from which no unreasonablerisk of harm can be anticipated. See Ricev.
Sabir, 979 SW.2d a 309. A risk of harm is unreasonable if the foreseeable
probability and gravity of the harm outweigh the burden imposed on the defendant
to engagein alternative conduct that would have prevented the harm. See McCall v.
Wilder, 913 SW.2d 150, 153 (Tenn.1995); Jackson v. Bradley, 987 SW.2d at 854.
Second, they have declined to impose a duty when the occupier neither knew about
nor could have discovered the condition in the exercise of reasonable care. SeeRice
v. Sabir, 979 SW.2d at 309. The existence of adangerous condition alone will not
giverise to aduty “unlessit is shown to be of such a character or of such duration
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that the jury may reasonably concludethat due care would have discoveredit.” Rice
v. Sabir, 979 SW.2d at 309. Thus, plaintiffs in premises liability cases must
generally provethat the condition existed for such alength of timethat the owner or
occupier knew or, in the exercise of ordinary care, should have known of its
existence. See Hardesty v. Service Merchandise Co., 953 SW.2d 678, 682
(Tenn.Ct.App.1997).

Basily v. Rain, Inc., 29 S\W.3d 879, 883-84 (Tenn.Ct.App.2000).

The case at bar does not present on itsfacts, under summary judgment standards, adifficult
anaysis, evenif oneconcedestheexistenceof aduty. Acceptingthefactsinthelight most favorable
to the plaintiff, we have aplaintiff who is cold sober and unimpaired, and who asserts no difficulty
with thelighting within therestroom. Between him and the urinal isafive-foot-wide, one-half-inch-
deep puddle of water on thetilefloor. Sitting to his right and within the five-foot-wide puddle of
water is an 18-inch tall “wet floor” sign. He walks into the water and takes “a couple of steps’ in
the water and reaches a point six inchesfrom the urinal. Hethen slipsand injures himself. He sees
the urinal, but sees neither the five-foot-wide, one-half-inch-deep puddle of water nor the 18-inch
tall “wet floor” signthat isin the puddle. Hetakes not one, but at |east two stepsinto the one-half-
inch-deep puddle of water, moving to within six inches of the urina before he slips.

The defendant is not an insurer of the safety of persons on his premises. He has a duty to
repair known defects on the premises or aduty to warn of the existence of such defects. Asidefrom
locking the restroom door, it is difficult to imagine what further steps defendant could have taken
to warn patrons of a condition on his premises that was in plain view as the patron approached the
urinal.

InGrizzell v. Foxx, 348 S.W.2d 815 (Tenn.Ct.App1961), thelandlord had all owed snow and
ice to accumulate in the common passageway of an apartment complex, and Plaintiff walking
through the snow and ice slipped and fell. The Court, recognizing the duty of the landlord to keep
the common passagewaysin good repair and safe condition, held that ajury question was presented
asto both negligence by thelandlord and contributory negligence by thetenant. The Court reasoned
that the tenant had to use the common walkway in order to leave the premises, and if the act of
walking through the snow and ice-covered passageway was negligence per se, Plaintiffs would
become captivesin the apartment building. The caseat bar isclearly distinguishablefrom Grizzell.
When Plaintiff entered the restroom at Legend’ s, he had to execute an expanded U-turn to hisright
inorder to reach theurinals. When he passed through the entrance, he turned to hisright and walked
past two toilet stalls on his right before executing another right turn to face the two urinals. There
IS no evidence that the two toilet stalls on his right as he entered the restroom were occupied, and
once he cleared thetwo stalls and turned to hisright, both the accumulated water and the “ wet floor”
sign standing in the accumul ated water were in plain sight. Hewas no “captive’ in the restroom as
there is no evidence that the toilet stalls were not available for his purposes or that his need for
immediate urination compelled his action.
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In Hellon v. Trotwood Apartments, Inc., 460 SW.2d 372 (Tenn.Ct.App.1970), plaintiff
tenant faced a situation where rainfall had caused water to accumulate on the surface of the parking
lot and the sidewalk leading to his apartment. As he walked toward the apartment, he came upon
asection of the sidewalk which was completely covered with water. He observed thewater and then
stepped carefully into the water, but nevertheless, slipped and fell seriously injuring himself. The
proof showed that the water on the sidewak covered athin “skim” of mud on the surface of the
sidewalk which made it dlippery and caused the plaintiff to fall. Under such circumstances, ajury
guestion was presented, and judgment for the plaintiff was affirmed. In the case at bar, thereis no
evidence of any substance on thetile underneath the water nor any evidence that accumul ated water
made the tile slippery.

The landlord had a duty to the plaintiff to either remove the water from the floor of the
restroom or warn of its existence. Unlessheisto be made an insurer of his premises, he performed
his duty in this case. The plaintiff, likewise, had a duty to see what was in plain sight, which
includes both the accumulated water and the “wet floor” sign. Helikewise hasaduty to use hisown
sensesto realize that he waswalking through water asby hisown testimony, hetook at least two full
steps into the accumulated water before he slipped.

Assuming that aduty to him wasbreached, reasonablemindscannot differ but that plaintiff’s
own inattention under comparative fault principlesisat |east 50 percent responsible for hisslipping
on the floor and his resulting injuries. Madison v. Pickett County Bank and Trust Co., 33 SW.3d
815, 816 (Tenn.Ct.App.2000).

The judgment of thetrial courtisin al respects affirmed with costs assessed against Kevin
Eadley.

WILLIAM B.CAIN, JUDGE
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