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Following the trial of this matter, the court ordered the parties, Leslie A. Hassell
(Wife and Thomas W. Hassell (Husband), to be entitled to a divorce pursuant to T.C.A. 8 36-4-
129(b)." Husband wasordered to pay Wife $500 per month asalimony in futuro and that award is

the sol e issue presented by Husband to this court on appeal.

We review the trial court’s findings of fact de novo with a presumption that those
findings are correct, unlessthe preponderance of the evidenceisotherwise. Trial courts have broad
discretion in determining the need for spousal support, the nature, amount and duration. See
Garfinkel v. Garfinkel, 945 S.\W.2d 744, 748 (Tenn. App. 1996). The genera assembly has
expressed its intent that a gpouse who is economically di sadvantaged, relative to the other gpouse,
berehabilitatedwhenever possible. WeagreewithHusband' scontention thet the statute di rects that
the granting of dimony in futuro requires a threshold determination by the trial judge that,
conddering dl rdevant factars, reabilitation of the economicd ly disadvantaged spouse i s not
feasible. Husband contends that the trial court did not make such a threshold determination.
However, in ruing from the bench, the chancd lor stated on two separate occasi ons that he had
consider edthe statutory factor ssetforth in T.C.A. 8 36-5-101, dressing the importance of need and
ability topay. While we believe it would have been desirable for the trial court to have stated that
it had made a thr eshold determination that rehabilitation was not feasible, we interpr et his remarks
as having considered the statute inits entirety. The question then becomes whether the evidence
pr eponder atesaga nst thetrial court’ sfindingthat Wifewasentitled to payment of support onalong-

term basis. Storey v. Storey, 835 SW.2d 593, 597 (Tenn. App. 1992).

In determining whether payment for support and maintenance is proper, and in
determining the nature, amount and length, the court shall consider all relevant factors including

those sat forth in the staute as follows:

(A) The relative earning capacity, obligations, needs, and
financial resaurces of each party, including income from penson,

136-4-129. Stipulated grounds and/or defenses-- Grant of divorce. --

(b) The court may, upon such gipulations or upon proof, grant a divorceto the party who
was less at fault or, if either or both parties are entitled to a divorce, declare the partiesto be
divorced, rather than awarding adivorce to either party alone.



prafit sharing or retirement plans and d | other sources;

(B) The relative educaion and training of each party, the
ability and opportunity of each person to secur e such education and
training, and the necessity of a party to secure further education and
training to improve such party’s earning capacity to a reasonable
level;

(C) Theduration of the marriage;

(D) The age and mental condition of each party;

(E) The physical condition of each party, including, but not
limited to, physicd disability or incgpadty due to a chronic
debilitating disease;

(F) The extent to which it would be undesirable for a party to
seek employment outside the home because such party will be
custodian of minor child of the marriage;

(G) Theseparaeassets o each party, bothreal and per sonal,
tangible and intangibl

(H) The provisions made with regard to the marital property
asdefined in 8 36-4-121;

(I) The standard of living of the parties established during the
marriage;

(9 The extenttowhi cheach par ty has made such tangible and
intangible contributions to the marriageas monetary and homemaker
contributions, and tangi bl e and intangi bl e contributions by a party to
the education, training or increased ear ning power of the ather party;

(K) Therelative fault of the parties in cases wher e the court,
inits discretion, deems it appropriate to do so; and

(L) Such other factors,ind uding thet ax consequencest oeach
party, as arenecessary toconsider the equities between the parties.

T.C.A. § 36-5-101(d)(1) (1996).

In 1971, Husband, his father and brather began an automative parts business which
became knownas Hassell’ s Auto Supply, Inc. and each earned 500 shares Thefather diedin 1982
and his stock passed to Husband's mother. About 1990 Husband purchased his brother’s stock.
Their mother diedin1994andat thetimeof thetrial Husbandwas the sol e owner of the stock inthat

corporation.

Husband contends that the parties earnings are approximately equal in that Wife
earns approximately $28,000 asassi stant to the county mayor of Madison County and that he earns
approximately $500 per week as asdstant parts manager for an automobile agency. The record
reflectstha hesold thei nventory of Hassd I’ s Auto Partsin 1995 without consulting with Wife. He
retai ned ownership of the building and receivesrental income of $1,699. He statedmost of that goes
for expenses. At the time of tria he was also receiving $1,000 per month rental from another

commercia building. The parties’ joint federal income tax return for 1994 shows total incomein



excess of $76,000, of which goproximately $24,000 were Wife's earnings. Husband’s 1995 return
disclosestotal incomeinexcessof $77,000. Theparties’ filed separately that year and Wife’sreturn
shows total earnings slightly below $25,000. Husband presented aletter from his accounting firm
indicating that includedin his 1995 income was $25,000 cash “that you received from the sale of
Airways Auto Electric, Inc. and Smith- Hassell rental properties. However these monies were not
retained by you but weredeposited directlyintothe Hassd I’ s Auto Supply, Inc. checking account.”
However, aspreviously noted, Husband wasthe sol e stockholder of Hassell’s Auto Supply, Inc. at
the time of trial. Although apparently a prdfitable business, Husband testified that he sold the
businessin orderto lessen hisstress. Husband further testified that he had al so tur neddownahigher
paying job than his current position because of the travel involved. We note that the statute refers

to earning cgpaci ty rather than actual earnings.

Husband has a college degree in business administration and Wife has one year of
collegecredits. Shetestifiedthat her presentjob would not allow her tor etur ntocollege as she of ten
has to attend evening and out-of-town functions and cannat afford to quit in order to further her
education. She testified that she knows of no other job for which sheis qualified that would pay
more than her current position. The parties were married appr oxi mately 21 years. At the time of
trial Wife was age 44 and Husband 50. Both parties are gpparently in reasonably good health,

d though Husband testified that hehas d evated cholesterd and needs hearing a ds.

Husbandwas awarded property having avdue of $219,500 and Wife $137,689, most
of which consisted of equity inthe marital home. A portion of the pr operty awarded to Husband was
separate property whi ch consisted of equity val ue of Hassell’s Auto. A portion of that equity was
acquired during the parties marriageand Wifetestified that shehd ped out a thebusinessa times.

Husband s inheritance from his mother d so ind uded $80,000 cash. Wife was working as a
secretary when the parties married in 1975 but quit in 1976 when she became pregnant and the
parties agreed for her to quit. She did not return to public work for any significant time until her

present job began in 1989.

Mr. Hassell wasordered to pay support for theparties' minor child of $610 per month

until her graduation from high school, unlessotherwiseordered. Therecordreflect stha she reached



the ageof eighteen in April 1997 and we can presumethat child support paymentswill ceasein the

near fuureif they havenot a ready done so.

The dedsion to award alimony is factually driven and requires a balandng of the
factorsliged inthegatuteset forthheretofore. Thetwo mos i mportant fectorsarethe demonstrated
need of the disadvantaged spouse and the ability of the other spouseto pay. Loyd v. Loyd, 860
S\W.2d 409, 412 (Tenn. App. 1993). Having reviewed this record, we have determined that the
evidence does not preponderat e agai rst thetria court’ sfinding that Ms. Hassell was economically

disadvantaged and that rehabilitation is not feasi e considering d | therd evant factors.

The judgment of thetrial court is affirmed and the costs of this appeal are taxed to

Mr. Hassall, for which execution may issue if necessary.

FARMER, J.

CRAWFORD, P.J., W.S. (Concurs)

HIGHERS J. (Concurs)



