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This is a divorce case. The trial court awarded
Ri chard Pal | mer Jahn, Jr. (Husband), a divorce; granted him
custody of the parties’ two minor children, Mdison Anne Jahn
(DOB: WMarch 12, 1986) and Hayden Erich Jahn (DOB: July 22,
1987); established the visitation rights of Sheryl June Jahn
(Wfe); ordered Wfe to pay Husband child support in the anount
of $1,892 per nonth; appointed the parties co-trustees of the
children s pre-existing educational fund; and divided the
parties’ property. Wfe appeals, arguing that the evidence
preponderates against the trial court’s custody and visitation
decrees and that the court erred in failing to treat Husband's
interest in the assets of his law partnership as a marital asset.
Husband al so rai ses issues.® He contends that the trial court
shoul d have i nposed a child support obligation on Wfe for the
period fromthe parties’ separation to the date of the fina
hearing; that the trial court erred in requiring Husband to
deposit a portion of his child support into the children's
educational fund; that the court erred in appointing the parties
co-trustees of the fund; and that the court erred in failing to

equitably divide the marital assets.

In this non-jury case, our review is de novo; however,
the record cones to us acconpani ed by a presunption of
correctness of the trial court’s factually-driven determ nations.
We nust affirmthose determ nations unless the evidence
preponderates against them Rule 13(d), T.R A P. No such

presunption attaches to the trial court’s conclusions of |aw

The appel |l ant argues that we cannot consider the appellee’'s issues

because he did not file a notice of appeal. The appellant’s position is
incorrect. Once a case is properly appeal ed by one party, the other party or
parties are at liberty to raise issues. See Rule 13(a), T.R A P
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Uni on Carbi de Corp. v. Huddleston, 854 S.W2d 87, 91 (Tenn.

1993).

Custody and Visitation |Issues

Qur de novo review of the trial court’s custody and
visitation decrees is tenpered by the well-established principle
that a trial court has wide discretion in mtters of custody and
visitation. Suttles v. Suttles, 748 S.W2d 427, 429 (Tenn.

1988); Marmino v. Marm no, 238 S.W2d 105, 107 (Tenn. App. 1950);
Gant v. Gant, 286 S.W2d 349, 350 (Tenn. App. 1954). The
various general principles regarding a trial court’s prerogatives
in these matters and our review of sane is well stated in

Suttl es:

Al t hough we recogni ze that the general rule
is that “the details of custody and
visitation with children are peculiarly

Wi thin the broad discretion of the tria

j udge,” Edwards v. Edwards, 501 S.W2d 283,
291 (Tenn. App. 1973), and that the trial

court’s decision will not ordinarily be
reversed absent sone abuse of that
di scretion, “in reviewing child custody and

visitation cases, we nust renenber that the
wel fare of the child has al ways been the

par anount consi deration” for the courts.
Luke v. Luke, 651 S.W2d 219, 221 (Tenn.
1983). In addition, the right of the
noncust odi al parent to reasonable visitation
is clearly favored. E. g., Waver v. Waver,
37 Tenn. App. 195, 202-203, 261 S.W2d 145,
148 (1953).

748 S. W 2d at 429.



The trial judge found that “both parents [were]
suitable to have custody of [their] children”; however, he
concluded that “[j]oint custody would not be in the best interest
of the children,” citing our decision in Dodd v. Dodd, 737 S.W2d
286, 289-90 (Tenn. App. 1987). He awarded sol e custody to
Husband based upon an analysis of the parties’ conparative
fitness to be custodians of their mnor children. He determ ned
that the evidence tended to favor Husband because of a greater
availability of third party support; nore positive “associ ations
and influences to which the children are . . . likely to be
exposed . . . with . . . Husband”; and M. Jahn’s consi stency and
stability. Qur de novo review of the record does not persuade us
that the evidence preponderates against these findings. There is
substanti al evidence that Husband has been and will likely
continue to be a fit and proper custodian of these two chil dren.

On bal ance, the proof favors Husband over Wfe on this issue.

The trial court found, and we agree, that the facts
mlitate against a joint custody arrangenent. The feelings
between the parties were such as to denonstrate an absence of the
cooperative spirit that is so essential to a workable joint
custody arrangenent. Dodd, 737 S.W2d at 290. Even at that, the
court did decree that Wfe should continue to be actively

involved in the children’s lives:

Husband must consult with wife, before making
any maj or decisions regarding the children’s
education, nedical treatnment, religious
training, and extracurricular activities.

Wfe shall have equal access to the

children’s grades and school teachers and
shal | be kept generally advised by the
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husband of material matters relating to the
children’ s health, education, religious
training, sports and extracurricular
activities.

The evi dence does not preponderate agai nst any of the court’s

decrees with respect to the issue of custody.

In the alternative, Wfe argues that the court should
have awarded her nore visitation tinme with her children. She
argues that she had nore tine with them under her informal

under standi ng with Husband followi ng the parties’ separation.

The issue of visitation addressed the sound discretion
of the trial judge. Suttles, 748 S.W2d at 429. He responded by
awarding Wfe substantial time with her children: every other
weekend; Wednesday afternoons; two weeks in the sunmer; every
ot her Easter, Menorial Day, July 4th, Labor Day, and
Thanksgi ving; half of the school systemis Christnmas vacation;
every other spring vacation; Mther’'s Day; Wfe' s birthday and a
part of each child s birthday; alternate Hal |l oweens; and every
ot her school fall break. Wile not in the court’s decree, the
trial court expressed its intent that Wfe have substanti al
visitation with the children: “1I want her, anytine she’'s free, to
be with her children.” The evidence does not preponderate
against the trial court’s decree with respect to visitation. W

find no abuse of the trial court’s discretion.

1. Child Support and Rel ated | ssues



The trial court ordered Wfe to pay Husband child
support of $1,892 per nmonth. This award was based upon the
court’s finding that Wfe was capable of earning a gross nonthly
i ncone of $8,500. Husband argues that these paynments shoul d have
been nmade retroactive to January, 1994.2 The court bel ow opted
to make these paynents and Wfe's obligation to pay half of the

children’s nedi cal insurance prospective only fromMay 1, 1995.

We do not find any error in the trial court’s decision.
Husband filed a notion for tenmporary child support on May 10,
1994. An agreed order was entered on May 27, 1994, directing
Wfe to pay Husband child support pendente lite of $1,000 per
nonth. That order was in place until the final judgnment was
entered. The parties agreed that $1,000 was the appropriate
anount of child support pendente lite. The trial court approved
this agreenent and the order provided that these paynents would
“continu[e] until further order of [the] court.” Under the
ci rcunstances of this case, it was not inappropriate to nake
Wfe's child support obligations in the final judgnent

prospective in nature only.

Husband next argues that the court erred when it
ordered himto pay $600 of “[wife’'s] support [paynent of $1, 892]
into the educational trust fund for the children.” W
believe the answer to this issue can be found in the Child
Support Cuidelines (CGuidelines) pronul gated by the Tennessee
Departnent of Human Servi ces pursuant to the provisions of T.C A

8§ 36-5-101(e)(2). These Cuidelines have the force of law. Nash

2Husband filed for divorce on December 6, 1993.
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v. Miulle, 846 S.W2d 803, 804 (Tenn. 1993). A trial court has

the authority to deviate fromthe Guidelines but only if an
appropriate reason for doing so is expressly stated on the

record. T.C. A § 36-5-101(e)(1).

Tenn. Conp. R & Regs., ch. 1240-2-4-.04(3) provides as

foll ows:

The court nust order child support based upon
t he appropriate percentage of all net incone
of the obligor as defined according to 1240-
2-4-.03 of this rule but alternative paynent
arrangenents nmay be nmade for the award from
t hat portion of net inconme which exceeds

$6, 250. When the net inconme of the obligor
exceeds $6, 250 per nonth, the court may
establish educational or other trust funds
for the benefit of the child(ren) or nake

ot her provisions in the child(ren)’s best

i nterest; however, all of the support award
amount based on net incone up through $6, 250
nmust be paid to the custodial parent.

(Enphasis added). The trial court determned that Wfe was
capabl e of earning a nonthly gross i ncone of $8,500 which
translates into a “forced” net inconme of $5,911.05. It correctly
set her child support obligation pursuant to the Guidelines at
$1,892 per nonth. Husband, as the custodian of the children, is
entitled to the full amount of the nmandated support. Since there
was no express finding by the trial court stating that it was
deviating fromthe Cuidelines, and why, it was not appropriate
for the court to order Husband to set aside a portion of the
nonthly child support for the children’ s educational fund. A
court’s “set aside” authority begins at a net incone of $6, 250.
Accordingly, the trial court’s judgnent is nodified to delete the

foll owi ng provision:



Si x hundred dollars ($600.00) per nonth of
this support shall be paid by the husband
into the educational trust fund for the
chi | dren.

Prior to their separation, the parties established the
educational fund for the children. At the time of the divorce,
t he fund contained in excess of $25,000 for each child. The

trial court addressed this fund as fol |l ows:

Both parties shall serve as trustees of the
children’ s educational fund and both
signatures are required to disburse these
funds. The income tax as a result of
earnings of the funds will be paid by the
Husband, with the Wfe to reinburse himfor
hal f of such tax. To the extent that any tax
deduction exists for contributions to the
fund, the party making the donation to the
fund shall receive the corresponding tax
advantage. |If any tax deduction exists for
the funds presently in the accounts, the tax
deduction wll be divided by the parties.

The education fund may be used for college or
hi gh school tuition (9th grade and up).
However, if it is decided to place the
children in a private or parochial school

ot her than Lutheran School after 6th grade,
the fund may be used for these tuition costs.
The parties may al so enter into a nore
detail ed agreenent along the lines of Acosta
v. Acosta, 19 TAM 35-9 (Tenn. App. 1994) as
to contributions, use, and disposition of the
trust funds if any remain after the
children’s education is conpl eted.

Husband conpl ai ns that he shoul d have been the sole trustee of

t hese funds. W disagree.

Wfe made substantial contributions to the fund out of
her earnings as a Certified Registered Nurse Anesthetist. In

sone years, her income exceeded that of Husband's. |In fact, nost



of the nmoney in the fund had been contributed by Wfe. W find
no error in establishing the parties as co-trustees of the fund.

Husband’ s issue on this point is found to be without nerit.

1. D vision of Property Issues

Husband argues that Wfe received a disproportionate
share of the marital assets. Wfe contends that the trial court
shoul d have considered Husband’ s interest in the assets of his
law firmas a marital asset. We will consider these two issues

t oget her.

A resolution of these property issues is hanpered by
the failure of the trial court to nake specific findings as to
the identity and value of the nmarital assets and obligations.
For exanple, it is not clear fromthe record whether the court
found that husband s interest in the law firmassets was a
separate property interest or a marital asset. What is clear is

that he awarded that interest entirely to Husband.

Husband’s interest in the assets of his law practice is
a marital asset. These assets--accounts receivable and ot her
assets--were created or acquired after the parties’ marriage on
March 29, 1985. There is no proof in the record that these
particul ar accounts receivable were in existence in 1985. There
is no reason to believe they were; if they were that old, Husband
woul d not have clainmed that they are now collectible. Since

t hese accounts and the other assets were created or acquired



during the marriage, they are marital assets. See T.C A 8 36-4-121(b)(1)(

According to the testinony, Husband's interest in the
assets of the law firmis properly valued at $180,065. If this
asset is assigned totally to Husband--as it was by the trial
court--an inequitable division of marital property results. This
is true because of the substantial contributions made by Wfe as

wage earner, w fe, and nother.

We cannot ascertain the true value of many of the
marital assets fromthe record before us. Thus, we find it
appropriate to remand this case to the trial court for the
purpose of (a) identifying the nmarital assets of the parties; (b)
est abl i shing the value of those assets?® and (c) equitably
di vi di ng sanme between the parties. In making this determ nation,
the trial court is directed to consider the full value of the |aw

firminterest--%$180,065--as a narital asset.

We have consi dered Husband’ s argunent that we shoul d
consider the value of his interest in the law firm assets at the
time of the marriage and allow himto offset that against the
value at the tine of the divorce. W decline to do so. The |aw
firmassets in existence at the tine of marriage* are no | onger
owned by Husband’s firm The accounts receivabl e have been

coll ected or are no |longer collectible. The fixed assets have

3Some of the assets are partially separate property and partially
marital property. The trial court on the remand should separate these
interests out before equitably dividing the marital asset component.

“To the extent Husband contributed the proceeds from the |iquidation of
these assets to the marriage, his interest at the time of the marriage can be
consi dered as a “contribution” by himwhen the court makes an equitable
division of the nowexisting marital estate. See T.C. A § 36-4-121(c)(5).
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apparently long since been discarded. The “bottomline” is that
the assets now in existence were acquired during the marri age.

They are nmarital assets.

The appellant’s notion to consider post-judgnent facts
is denied. The facts that we are asked to consider do not fal

within the type of facts contenplated by Rule 14, T.R A P.

The judgnent of the trial court is nodified to delete
the requirenment that appellee put a portion of the child support
received fromappellant in the children’s educational fund. The
portion of the judgnent addressing the division of the parties’
property is vacated and that matter is remanded with instructions
as set forth in this opinion. The remainder of the judgnment is

affirmed. Costs on appeal are taxed half to each party.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.
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