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This case arises out of a dispute over a 30-foot right-
of -way that crosses the property of the plaintiff, Steve Mers,
and provides access to a state highway fromthe property owned by
t he defendant, Danny W/ son, which property is |leased to the
def endant, Elno Mayes. W] son was granted an easenent over
Myers’ property in a deed providing that WIlson was entitled to
“the right of the unobstructed use of the private road.” WMers
brought this action seeking a declaratory judgnment, damages, and
injunctive relief against the defendants after two gates on the
right-of-way were destroyed. The trial court denied Mers’
request for damages and an injunction, finding that the two gates
interfered with Wlson’s “unobstructed use.” Mers appeal s,

rai sing the foll ow ng issues:

1. 1Is Myers barred from maintaining gates
across the road by the express | anguage of
the grant of the easenent?

2. If the proper construction of the grant
of the easenent is that it is to be free of
gates, did WIson and Mayes abandon the right
to have the easenent free of gates?

In 1987, WI son purchased a parcel of farmland fromhis
father, Hoyt WIlson. The tract -- known as Tract 27 -- is one of
28 tracts in the subdivision of property fornmerly known as

Colonial Acre Farm W/Ilson's deed provides as follows:

Party of the second part, his heirs and
assigns along with other abuting [sic]
property owners, are given the right of the
unobstructed use of the private road through
the Colonial Acre farmfromthe S. E corner
of tract no. 27, as shown on the plat of said
farm extending eastward and northward to
where the sanme intersects with State H ghway
no. 63, at Lot no. 1, shown on said plat.



(Enphasis added). The private road referred to in the deed
crosses a parcel of farm and known as Tract 28 and provides

access to the state highway for Tracts 26 and 27.

In 1988, Myers purchased Tract 28 from Martha and
Her bert Mayes. Mers’ deed al so nakes reference to his right,
along with the other adjoining property owners, to “the

unobstructed use of the private road.”

When Myers and W1 son purchased their respective
tracts, two gates stood across the road as it passed through
Tract 28. One of the gates was erected in 1953, the sanme year
t hat Col onial Acre Farm was subdivided. The other gate was
erected in 1970, apparently as a result of an oral understandi ng
anong Ceorge Myers, then owner of Tracts 20-26; Hoyt WIson, then

owner of Tract 27; and Herbert Mayes, then owner of Tract 28.

The gates were still standing in July, 1996, when Hoyt
W1l son and Danny W/ son® | eased Tract 27 to the defendant El no
Mayes. Mayes testified that although he never found either gate
| ocked, he and his enployees did encounter difficulties in using

t he road:

Q The first time you or your enployees
came through, how did they get through the

gat e?

A. | don’t know how t hey got through it.
Al | knowis every tinme they d start

t hrough, it would be a phone call....They’l

be hollering up there that Steve was on them
and he didn't want themto go through the
gate, particularly this one boy that was
working for ne at that tinme, Pete oins.

1Hoyt and Danny W | son are both identified as |lessors in the |ease.
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Q So you’'re saying Steve [Mers] prevented
you all from going through the gate?

A He tried to.
Q He never prevented you, did he?

A. No, he never.

Sonetine after Mayes | eased Tract 27 fromthe WI sons,
Myers di scovered that the gates had been cut down with a
chai nsaw. Myers testified that after the gates were destroyed,
sonme of his cattle got |oose and he becane concerned about
trespassers and the potential theft of his farm machinery.
Consequently, on April 14, 1997, Myers filed this action, seeking
a declaratory judgnment, damages, and a permanent injunction
agai nst Danny WIlson and El no Mayes. Follow ng a bench trial,

the court below held as foll ows:

It is the holding of the Court that
unobstructed use of a roadway neans just that
and that the placing of a gate of said
roadway obstructs the use thereof. There was
no problem so |long as the adjoining property
owners orally agreed to the contrary but
during the course of the hearing, the owner,

[ Danny] W/ son, stated that he desired that
the gate be renoved.

The Court is aware that the Petitioner Steve
Myers is going to have to construct cross
fencing and the Court gives him 45 days from
the entry [of] the order to do the sane.

The request for damages and a per manent
i njunction fromrenoving the gate are deni ed.

Thi s appeal foll owed.?

’0n the same day that the notice of appeal was filed, Myers filed a motion
for suspension of relief pending appeal. The record does not indicate whether
the trial court ruled upon this notion.
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In this non-jury case, our review is de novo upon the
record, with a presunption of correctness as to the trial court’s
factual determ nations, unless the evidence preponderates
otherw se. Rule 13(d), T.R A P.; Wight v. Gty of Knoxville,
898 S.w2d 177, 181 (Tenn. 1995); Union Carbide Corp. v.

Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993). The trial court’s
concl usi ons of |aw, however, are accorded no such presunption.
Campbel |l v. Florida Steel Corp., 919 S.wW2d 26, 35 (Tenn. 1996);
Presley v. Bennett, 860 S.W2d 857, 859 (Tenn. 1993).

The first issue on appeal is whether Myers is entitled
to mai ntain gates across the road when the grant of the easenent
expressly entitles Wlson to its “unobstructed use.” Mers
contends that the gates do not in any way obstruct WIlson's “use”
of the road. Although he admts that the gates “w thout
guestion” nmay be considered an obstruction on the road itself,
Myers argues that the grant guarantees only the “unobstructed use
of the private road,” and not the “use of the unobstructed
private road.” Thus, the argument goes, the maintenance of the

gates is not prohibited by the terns of the easenent.

The general rule in Tennessee is that absent an express
provi sion that the way shall be open, the owner of the servient
estate nmay nmaintain gates over a right-of-way (1) if the gates
are necessary for the servient estate owner’s use and enjoyment
of the land; and (2) if the gates do not unreasonably interfere
with the right of passage. Cole v. Dych, 535 S.wW2d 315, 320
(Tenn. 1976); Foshee v. Brigman, 129 S.W2d 207, 208 (Tenn.

1939); De Busk v. Riley, 289 S.W 493, 494 (Tenn. 1926). Thus,



the grant of a nere right-of-way, wthout nore, does not, in and
of itself, prohibit the maintenance of gates across the easenent
by the servient estate. See Foshee, 129 S.W2d at 208; Long v.
Garrison, 1 Tenn.App. 211, 218 (1925).

A grant may provide for nore than a “nmere right-of-
way”, however; and in such a case, the | anguage of the grant
det erm nes whether the owner of the servient estate may maintain
gates across the right-of-way. See Foshee, 129 S.W2d at 208
(“the extent of the easenment is determ ned by the |anguage of the
grant”); De Busk, 289 S.W at 494 (“Wether the grantee of a
right of way is entitled to a way unobstructed by gates depends
on the terns of the grant, its purposes, nature, and situation of
the property, and the manner in which the way has been used, and
occupi ed.”); see also Newsomv. Newsom 56 S.W 29, 29-30
(Tenn. Ch. App. 1900) (holding gate should be renoved when deed

provided for “free passage and use of all roads”).

Thus, the question in the instant case becones: Does
the grant to Wlson of “the right of the unobstructed use of the
private road” prohibit the maintenance of gates across that road?
The answer depends on what the phrase “unobstructed use” neans.
W are not aware of any cases in Tennessee construing the meani ng
of the phrase “unobstructed use” or simlar |anguage in a grant
of an easenent. However, other jurisdictions have addressed this
i ssue. For exanple, in Mssionary Soc. of Sal esian Congregation
v. Evrotas, the Court of Appeals of New York held that the owner
of the servient estate was not entitled to maintain a gate where
the grant gave the owner of the dom nant estate “free and
unobstructed use” of the right-of-way. 175 N. E. 523, 524 (N.Y.

1931). The Court noted that a grant of “free and unobstructed



use” was “unusually broad” in that “it confers far nore extensive
rights than [a grant of] nere ingress and egress.” 1d. The

Court further opined:

[t]he erection of a gate, even if kept

unl ocked, to sonme extent interferes with and
obstructs defendant’s right of passage, and
I's inconsistent with the grant....The only
kind of gate which can fail to interfere with
defendant’s right is one which not only
remai ns unl ocked but which is perpetually
kept open. Such a gate is useless for any
pur pose.

Id. at 524.

Anot her case is Kerr v. Jennings, 886 S.wW2d 117
(M. Ct. App. 1994), in which the grant of the easenment provided
t hat none of the owners entitled to use the easenent could
“bl ock, obstruct, hinder or interfere wwth the easenent area or
the permtted traffic thereon.” 1I1d. at 127. The M ssouri Court
of Appeal s held that gates could not be nmintained across the

easenment, finding as foll ows:

[i]n the context of the easenent, the terns
“bl ock,” “obstruct,” “hinder” and “interfere”
have plain and common neani ngs whi ch are not
anbi guous and do not require judicial
construction. The definitions of these terns
i ncl ude the conpl ete stoppage of progress on
a roadway, as well as the slow ng or inpeding
of progress of traffic on a roadway. Gates
sl ow or inpede the progress of traffic on a

r oadway.

ld. at 127-28 (footnote omtted).
We find the rationale of these two cases persuasi ve.

The grant to Wl son of the “unobstructed use of the private road”

confers nore than a nmere right of ingress and egress to the



property; it confers the right to use the road wthout
obstructions. The plain and commbn neani ng of “obstruction” is a
“hi ndrance, obstacle, or barrier.” Black’s Law Dictionary 1078
(6th ed. 1990). The term “obstruct” is defined as “[t]o hinder
or prevent from progress, check, stop, also to retard the
progress of, make acconplishnment of difficult and slow.” |d. at
1077. W find that the term “unobstructed,” as used in the grant
of the easenent, confers upon WIlson a right to use the road

wi t hout hindrance, inpedinent, or delay -- that is, wthout

gates. Accordingly, we hold that the trial court correctly found
that Myers was prohibited by the | anguage of the grant from

mai nt ai ni ng gates across the road.

Myers next argues that, even if the proper construction
of the phrase “unobstructed use” neans that he is prohibited from
mai nt ai ni ng gates, the defendants have abandoned or surrendered
their right to a road free of gates. Myers argues in his brief

as foll ows:

In the case at hand, [ Myers] does not argue
that [WIson and Mayes] have conpletely
abandoned their right to the use of the
easenent. |If the Defendants did have a right
to use of the private roadway i n question

w t hout any gates bei ng nai ntai ned on that
roadway, it is clear that the Defendants and
the predecessors in interest of the

Def endant s have abandoned that right.

* * *

One of the gates across the right of way
existed for forty three years and the other
gate existed for twenty six years w thout any
obj ection by either the Defendants or their
predecessors in interest. This acqui escence
I's clear evidence of an intent to abandon.



We addressed a simlar argunment in Edm nston Corp. v.
Carpenter, 540 S.W2d 260 (Tenn.Ct.App. 1976). In that case, the
owner of the servient estate argued that the owner of the
dom nant estate had partially abandoned the 30-foot easenent
because the road mai ntai ned upon the easenent was only 15 feet
wide. 1d. at 262. W rejected the servient estate owner’s
contention that the non-use of the entire width of the right-of-

way constituted a partial abandonnent:

Mer e nonuser, however |ong continued, affords
no sufficient evidence of abandonnment of an
easenment created by express grant. The
abandonment of an easenent |ike the
abandonnment of any property right, nust be
acconpani ed by the requisite intent to
abandon. The proof totally fails to
establ i sh an abandonnment of the thirty-foot
easenment. To the contrary, the easenent has
been continuously used for the purposes for
which it was created in 1916. For the past
10 to 15 years, the county has graded,
gravel ed and mai ntai ned a road about 15 feet

wi de on the easenent. It is not necessary
that the entire thirty-foot width be actual
r oadbed.

Id. (citations and internal quotation marks omtted).

In the instant case, we do not find that WI son
partially abandoned the right-of-way. Wen he purchased Tract
27, the deed expressly provided the “right of the unobstructed
use of the private road.” At that tine, the two gates were being
mai nt ai ned across the road, apparently as a result of an
unwitten agreenment twenty years earlier anong the previous
| andowners. WIlson's failure to i mediately object to Myers’
mai nt enance of the gates does not render the express grant of
“unobstructed use” void. The fact that the gates were, at |east
for a tine, perm ssively maintained, is not evidence that WIson

i ntended to abandon the easenment as granted to himin the deed.



See, e.g., Cottrell v. Daniel, 205 S.W2d 973, 976 (Tenn.Ct. App.
1947) (hol di ng construction of fences across easenent was

tenporary and perm ssive and thus did not constitute abandonnent
of easenment). It is clear that Wl son no | onger consents to the
gates being nmaintained, and we find and hold that he is entitled,
by the express | anguage of the grant, to have these obstructions

renoved.

The judgnent of the trial court is affirmed. This case
is remanded for such further proceedings, if any, as nay be
required, consistent with this opinion and for collection of
costs assessed below, all pursuant to applicable aw. Costs on

appeal are taxed to the appellant, Steve Mers.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

D. M chael Sw ney, J.
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