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OPINION

AFFI RMED AND REMANDED Susano, J.



Thi s dispute arose out of a | ease of commerci al
property by the plaintiff, Kenneth C Quarles (“Quarles”), to the
def endants, John Ronal d Shoemaker and his w fe, Nancy Car ol
Shoemaker (“the Shoemakers”). Quarles filed suit alleging that
t he Shoenakers had breached the | ease agreenent by failing to pay
rent. The Shoemekers denied liability, claimng that Quarles had
constructively evicted themfromthe | eased prem ses. Follow ng
a bench trial, the court found that the Shoemakers had abandoned
the |l ease and that Quarles was entitled to damages of $9,123. 47

The Shoenakers appeal ed, raising one issue for our consideration:

Did the trial court err in failing to find
that there had been a constructive eviction
in this case?

In Cctober, 1994, the parties executed a | ease of the
subj ect conmercial property for a termof one year. Shortly
thereafter, they extended the |ease for two additional years.
The | ease requires that the Shoermakers pay rent of $700 per

nont h, due on the first day of each nonth.

The Shoenakers opened a dry cl eaning business in the
| eased prem ses. By late 1995, the busi ness was experiencing
financial difficulties, and the Shoemakers were forced to |lay off
t heir enpl oyees and cease operations. M. Shoenaker began
| ooki ng for sonmeone to take over the | ease, and he and a busi ness

associ ate incorporated a new dry cleaning business in early



January, 1996. The new busi ness never occupied the | eased

prem ses.

The Shoenakers failed to pay the rent due in January,
1996, or in any nonth thereafter. Later that sane January,
Quarl es’ property manager, G A Bennett (“Bennett”), received a
phone call fromthe Shoemakers’ attorney, who stated that his
clients, in order to avoid bankruptcy, wanted to term nate the
| ease and settle their obligation for $1,500. Bennett
subsequently received a letter to the same effect, but Quarles

di d not accept the Shoenakers’ offer.

On January 25, 1996, Bennett and Quarles drove by the
| eased property and observed two nen renoving sonme of the
Shoemakers’ equi prent. When approached by Quarles and his
property manager, the nen agreed to | eave the renai ni ng equi pnent
until Bennett and Quarles could speak with M. Shoenaker or his
attorney. Shortly thereafter, Bennett and Quarles had the | ocks
changed and bl ocked the entrance to the building with a car. The
parti es exchanged correspondence, but they failed to resolve
their dispute. The Shoemakers ultimtely vacated the prem ses
al together. Bennett took steps to re-lease the property, but it
essentially remai ned vacant from February, 1996 through January,

1997. Quarles filed this action in My, 1996.

Followi ng a bench trial, the trial court found that

there [was] no request on the part of M.
Shoemeker or his partner or his corporation
to say, hey, we are keeping this |ease, we
are going to stay in the business. Wile



t here was no unequi vocal renunciation of the
interest in the ownership of the |ease,..
the conduct itself conbined with all the
circunstances does, in the Court’s opinion,
constitute an abandonnent.
Accordingly, the court found that Quarles was entitled to unpaid

rent and ot her damages totaling $9, 123. 47.

Qur review of this non-jury case is de novo upon the
record of the proceedi ngs bel ow; however, that record cones to us
wWth a presunption that the trial court’s factual findings are
correct. Rule 13(d), T.R A P. W nust honor this presunption
unl ess we find that the evidence preponderates against the trial
court’s findings. 1[1d.; Union Carbide Corp. v. Huddl eston, 854
S.W2d 87, 91 (Tenn. 1993); A d Farm Bakery, Inc. v. NMaxwell
Assoc., 872 S.W2d 682, 684 (Tenn.App. 1993). The trial court’s
concl usi ons of |aw, however, are not afforded the sanme deference.

Campbel |l v. Florida Steel Corp., 919 S.wW2d 26, 35 (Tenn. 1996);

Presl ey v. Bennett, 860 S.W2d 857, 859 (Tenn. 1993).

Qur de novo review is also subject to the well-
established principle that the trial court is in the best
position to assess the credibility of the w tnesses; accordingly,
such deternminations are entitled to great wei ght on appeal.

Massengal e v. Massengal e, 915 S.W2d 818, 819 (Tenn. App. 1995);

Bownman v. Bowmran, 836 S.W2d 563, 566 (Tenn.App. 1991).



Al t hough the Shoenmakers’ argunment focuses on the theory
of constructive eviction, we nmust first exanm ne the basis for the

trial court’s decision -- abandonnment of the | eased prem ses.

This court has held that “[t]o constitute abandonnent
of the | eased prem ses there nust be an absol ute relinqui shment
of the prem ses by the tenant evidenced by an act and an i ntent
to abandon.” Jaffe v. Bolton, 817 S.W2d 19, 27 (Tenn. App.
1991); A d Farm Bakery, Inc. v. Maxwell Assoc., 872 S.W2d 682,
684 (Tenn. App. 1993). The issue of abandonnent involves the
intent of the | essee and is generally a question of fact. 1d.;
see also Charleston, S.C., Mning & Mg. Co. v. American Agric.
Chem Co., 126 Tenn. 18, 30, 150 S.W 1143, 1146 (1911). The
intent of a |essee is to be ascertained fromhis or her conduct
and statenents in light of the surrounding circunstances. MNei
Real Estate Managenent, Inc. v. Seiler, C A No. 03A01-9503-CV-

00097, 1995 W. 420008, *7 (Tenn.App., E.S., filed July 17, 1995).

The concept of abandonnment is exam ned in sone detai

in Tennessee Juri sprudence:

Abandonnent acqui esced in by the | andlord
amounts to a surrender, and is a restoration
of the landlord s occupancy. Abandonnent of
the lease -- that is, the |leaving of the
prem ses with the intention not to return --
or the relinquishment by the | essee of his
rights under the |l ease, without intention to
resune them may therefore be treated by the
landl ord as a term nation of the |ease...
The abandonnent of possession by the tenant
will not work a surrender of the prem ses,
unless it is assented to by the |lessor, and
such acceptance nust be shown by word or
acts, such, for exanple, as entry into
possession. The | essee cannot surrender



prem ses | eased to him before the expiration
of the term so as to absolve hinself from
paying rent, w thout the consent of the

| essor, and the abandonnent of the prem ses

with notice will not exonerate the | essee
from paying the rent unless the |essor
assents.

17 Tenn. Jur. Landl ord and Tenant 8§ 29 (1994) (enphasis added); see

al so Charleston, S.C., Mning & Mg. Co., 126 Tenn. at 29.

It is also inportant to note that, upon the abandonnent
of the | eased prem ses by the tenant, the landlord is under a

duty to mtigate damages. Jaffe, 817 S.W2d at 26 (citing Hailey

v. Cunni ngham 654 S.W2d 392 (Tenn. 1983)).

After reviewing the record in this case, we cannot say
that the evidence preponderates against the trial court’s finding
t hat the Shoemakers’ actions anobunted to an abandonnment of the
| eased prem ses. There are numerous circunstances evidencing the
Shoenmakers’ “relinqui shnent of the prem ses,” Jaffe, 817 S. W2ad
at 27, including the followng: the failure to pay rent; the
cessation of operations at the dry cl eaning business on the
prem ses; the renoval of equipnment fromthe prem ses; the
formation of a new dry cl eani ng business that did not take over
paynents under the |ease, and never occupied the | eased prem ses;
the statenent of the Shoemakers’ attorney that his clients would
probably have to file for bankruptcy if they were not |et out of

the | ease; and the Shoenakers’ failure to communicate to Quarl es,



directly or through their attorney, any desire to continue the

| ease arrangenent.

We recogni ze that there are opinions of this court
hol di ng, under the facts of those cases, that circunstances
simlar to those set forth in the precedi ng paragraph were not
sufficient to show an abandonnent. See O d Farm Bakery, Inc.,
872 S.W2d at 684 (holding that no abandonnment occurred where
| essee was current on rent, but had ceased operations on the
prem ses and had expressed its intention to stop paying rent and
find another tenant to take over the | ease); and Jaffe, 817
S.W2d at 27 (finding no intent to abandon where tenants “took no
steps to abandon the prem ses” other than offering to relinquish
the prem ses in exchange for paynent for the cost of inprovenents
thereto). |In other cases, however, an abandonnment has been
found; for instance, in the McNeil Real Estate Managenent case,
this Court found that an abandonment had occurred where the
tenants closed their shop on the | eased prem ses, renoved their
equi pnment and nerchandi se, and turned their keys in to the
| andl ord so that the prem ses could be shown to prospective
tenants. See McNeil Real Estate Managenent, Inc., 1995 W. 420008
at *7. In the instant case, we believe that the totality of the
Shoenmakers’ conduct and statenents, considered in light of the
surroundi ng circunstances, evidences an intent to abandon the

| eased prem ses. Id.

We therefore hold that the evidence does not
preponderate against the trial court’s finding that the

Shoemakers’ actions anobunted to an abandonnent. Rule 13(d),



T.RAP.; see Od Farm Bakery, Inc., 872 SSW2d at 684. To the
extent that the trial court’s finding of an intent to abandon the
| eased prem ses was influenced by its assessnent of the
credibility of the witnesses, such determ nations are, as noted
earlier, entitled to great weight. Massengale v. Mssengale, 915
S.W2d 818, 819 (Tenn. App. 1995); Bowman v. Bowman, 836 S. W 2d
563, 566 (Tenn.App. 1991). Accordingly, we find that Quarles was
justified in re-taking possession of the prem ses, and that, by
the sane token, he did not constructively evict the Shoenmakers.

At no time did Quarles consent to a surrender of the prem ses and
wai ve his right to collect rent for the remaining termof the

| ease, and his actions in securing the property may fairly be
construed as an effort on his part to secure the unoccupied

prem ses and mtigate damages upon the Shoenmakers’ breach and

abandonnent of the | ease.

In light of this conclusion, it is not necessary to
address further the Shoemakers’ issue regarding constructive
eviction; nor nust we review the appropriateness of the anmount of
damages awarded by the trial court, since that amount is not

specifically challenged by the Shoemakers on this appeal.

It therefore results that the decision of the trial
court is affirnmed. Costs on appeal are taxed to the appellants
and their surety. This case is remanded to the trial court for
the enforcenent of its judgnment and the collection of costs

assessed there, all pursuant to applicable | aw



Charles D. Susano, Jr., J.



CONCUR:

Houston M Goddard, P.J.

Her schel P. Franks, J.

10



