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OPINION

The parties were married on December 2, 1978. On September 8, 1999, Wife filed this
action for divorce. After hearing the proof, the Chancellor granted Wife a divorce on the grounds
of inappropriate marital conduct. The partieshaveonechild, born March 15, 1986. The Chancellor
ordered that the parties continue the custody arrangement in placeat thetimeof trial, which provided
that the child stay with the Husband nine days per two-week period, and with the Wifetheremaining
fivedays. Regardingthe marital property division, the Chancellor held*that givenall circumstances
inthiscase and considering the duration of the marriage an equitable division of theproperty would
be an equal division of property.” The Chancellor ordered Husband to pay Wife dimony in futuro
in the amount of $1,000 per month.



On appeal, Husband argues that the in futuro alimony award was erroneous, and that the
evidence supported, at most, a short-term rehabilitative alimony award.

We review the Trial Court's findings of fact de novo upon the record of the proceedings
below, with a presumption of correctness "unless the preponderance of the evidenceis otherwise.”
Tenn. R.App. P. 13(d); see also Hass v. Knighton, 676 SW.2d 554 (Tenn.1984). There is no
presumption of correctnesswith regard to thetrid court's conclusions of law, and those conclusions
arereviewed de novo. Jahnv. Jahn, 932 SW.2d 939 (Tenn.Ct.App.1996).

TheTrial Court has broad discretion in determining an award of alimony. Loyd v. Loyd, 860
S.W.2d 409 (Tenn.Ct.App.1993). Thiswidediscretion includesthe decision asto whether an award
of alimony should berehabilitative or in futuro. Crabtreev. Crabtree, 16 S.W.3d 356 (Tenn. 2000).
Thedecision isfactually driven and requires abalancing of thefactorslistedin T.C.A. 36-5-101(d).
Loydv. Loyd, 860 S.W.2d 409 (Tenn.Ct.App.1993). Accordingly, thisCourt isnot inclined to alter
atrial court'saward of dimony unlessit isunsupported by the evidence or iscontrary to the public
policy embodied in the applicable statutes. Brown v. Brown, 913 SW.2d 163 (Tenn.Ct.App.1994).

In determining an alimony award, the Trial Court is required to consider the following
factors, codified at T.C.A. 36-5-101(d)(1):

(d)(2) It isthe intent of the general assembly that a spouse who is
economically disadvantaged, relative to the other spouse, be
rehabilitated whenever possible by the granting of an order for
payment of rehabilitative, temporary support and maintenance.
Wherethereissuch rel ative economic disadvantage and rehabilitation
isnot feasblein consideration of al rdevant factors, including those
set out in this subsection, then the court may grant an order for
payment of support and maintenance on along-term basisor until the
death or remarriage of the recipient except as otherwise provided in
subdivision (a)(3). Rehabilitative support and maintenance is a
separae class of spousal support as distinguished from alimony in
solido and periodic alimony. In determining whether the granting of
an order for payment of support and maintenance to a party is
appropriate, and in determining the nature, amount, length of term,
and manner of payment, the court shadl consider all relevant factors,
including:

(A) The relative earning capacity, obligations, needs, and financial
resources of each party, including income from pension, profit
sharing or retirement plans and all other sources,

(B) The relative education and training of each party, the ability and
opportunity of each party to secure such education and training, and
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the necessity of a party to secure further education and training to
improve such party's earning capacity to areasonable level;

(C) The duration of the marriage;
(D) The age and menta condition of each party;

(E) Thephysical condition of each party, including, but not limited to,
physical disability or incapacity dueto achronic debilitating disease;

(F) The extent to which it would be undesirable for a party to seek
employment outside the home because such party will be custodian
of aminor child of the marriage;

(G) Theseparateassetsof each party, both real and persond, tangible
and intangible;

(H) The provisions made with regard to the marital property as
defined in § 36-4-121;

(1) The standard of living of the parties established during the
marriage;

(J) The extent to which each party has made such tangible and
intangibl e contributionsto the marriage as monetary and homemaker
contributions, and tangible and intangibl e contributions by a party to
the education, training or increased earning power of the other party;

(K) The relative fault of the parties in cases where the court, inits
discretion, deems it appropriate to do so; and

(L) Such other factors, including the tax consequencesto each party,
as are necessary to consider the equities between the parties.

Our Tennessee courts have repeatedly noted that, “while dl of the above factors must be
considered in arriving at a decision regarding spousal support, the two most important factors are
the demonstrated need of the disadvantaged spouseand the obligor spouse’ sability to pay.” Hopkins
v. Hopkins, an opinion of this Court filed in Knoxville on October 23, 2002 (citing Anderton v.
Anderton, 988 S.W.2d 675 (Tenn.Ct.App. 1998); internd quotation marks omitted); Robertson v.

Robertson, 76 S.W.3d 337 (Tenn. 2002).

In the present case, Wife holds a doctorate degree in clinical psychology, and she owns an
incorporated private psychological practice. In 1998, Wife was diagnosed with fibromyalgia, and
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shetestified that asaresult of the effects of this disease, she was forced to reduce the number of her
working hours. Wife presented the testimony of Dr. Jay Henderson Warrick, her treating physician.
Dr. Warrick testified that although Wife is presently able to continue her clinica psychology
practice, her medical condition does cause “some degree of impairment virtually every day.” Dr.
Warrick stated that Wife has a history of flare-ups of her fibromyalgia, which would reasonably
require her to cut back on her practice. Wifetestified tha, with Husband’ s encouragement, she cut
her clinical working hours to about 20 per week after her diagnosis. In September of 1999, after
filing for divorce, she increased her hours to about 30 per week.

Wife earned $36,000 in gross income for the years 1998 and 1999. At tria she filed an
affidavit of her corporation’ s monthly income and expenses, which shows atotal net income of $13
per month. Wifedraws amonthly salary of $2,500 from the corporation. Her affidavit of personal
monthly income and expenses showsadeficit of $904 per month. We agree with the Chancellor that
Wife has demonstrated a need for support.

Husband, a pediatrician, does not dispute that he hasthe ability to pay alimony. Hetestified
that his current yearly salary incomeis $125,000 and that he also makes $1,200 per month in rental
income. The record supports theimplicit finding that Husband has the ability to pay the $1,000 per
month alimony ordered by the Chancellor.

We must determine whether Wife' s rehabilitation isfeasiblein consideration of all relevant
statutory factors. The Chancellor found as follows in this regard:

It is clear that Dr. Ridgeway is not enjoying anything near the
standard of living she enjoyed during the course of this marriage.
Furthermore, given her current illness and the unlikelihood that she
will ever be able to increase her current earnings, sheisnot likely to
ever aachieve a standard of living remotely close to that which she
enjoyed during the marriage. . .Given the ages and potential earning
capacities of the partiesand their potential for acquiring assetsin the
futureand giving consideration to thefact that Dr. Ridgeway hasbeen
essentidly forced from this marriage through no fault of her own the
Court is of the opinion that thisis an appropriate casefor dimony in
futuro and orders that alimony [is] to be set in the amount of $1000
per month.

We agree that rehabilitation of the Wife is not feasble under the facts of this case. At the time of
trial, Wife was nearly fifty-six years old. She has reached the pinnacle of educational training for
her career, but due to the effects of fibromyalgia, she is physically unable to work full time. Our
review of the other relevant statutory factors, as discussed above, also supports this conclusion.

Husband argues on aoped that the award of dimony in futuro “serves to punish the
[Husband] rather than to assist the [Wife].” He asserts that the Chancellor inappropriately placed
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greater weight on T.C.A. 36-5-101(d)(1)(K), the “relativefault of the parties’ factor. Alimony has
never been intended by our legislature to be punitive, nor isit intended to be an award for virtue.
Lancaster v. Lancaster, 671 S.W.2d 501 (Tenn.Ct.App. 1984); Gaskins v. Gaskins, an unreported
opinion of this Court filed in Knoxville on November 29, 2001. However, the plain language of the
statute authorizesatrial court to consider, in accordance with the other statutory factors, therelative
fault of the parties.

Regarding this factor, the Chancellor found that the Husband had been involved in an
extramarital affair for over fifteen years. He introduced his paramour into the family as a close
friend and the parties’ child cameto refer to her asan “aunt.” Husband admitted that on at |east one
occasion, hefalsely told hisWifethat hisrdationship with the other individual wasnot sexual. The
revelation of the truth of this matter wasaprecipitousfactor in ending the parties’ marriage of some
twenty-twoyears. We have carefully reviewed the Chancellor’s judgment in this case, and find that
he did not give undue weight to the relative fault of the parties. We believe his order of in futuro
alimony in this case was not an attempt to punish Husband, but rather was based on areview of al
the relevant statutory factors and a finding of legitimate need on Wife's part.

For theforegoing reasonsthejudgment of the Chancellor isaffirmed and the cause remanded
for collection of costs below. Costs of appeal are adjudged againg Dr. immy Clarke Kimball and
his surety.

HOUSTON M. GODDARD, PRESIDING JUDGE



