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VEMORANDUM OPI NI ON

McMurray, J.

We granted this appeal pursuant to Rul e 10, Tennessee Rul es of
Appel | ate Procedure solely for the purpose of addressing the action

of the trial judge in refusing to recuse hinself on notion of the



def endant, appellant. Upon consideration, we are of the opinion
that the trial judge should have recused hinself. W, therefore,
remand the case to the trial court with instructions that the trial
judge shall recuse hinself fromfurther hearings in this matter and
shal I through regul ar procedure have the matter assigned to anot her

j udge.

This case has been in the courts for a lengthy period,
i ncludi ng a previous appeal to this court. 1In the previous appeal,
we renmanded the case to the trial court for a hearing on the issue
of child visitation. Because the appellant is incarcerated in the
state penal system visitation has been a nost difficult issue. On
remand, the appellant through Pro Bono counsel filed a notion to
have the children of the appellant made available to neet with a
psychol ogi st for a determ nation and evaluation of the effect of
proposed visitation by the appellant with the mnor children. The
court summarily denied the notion. Thereafter, the appellant,
t hrough counsel, filed a notion to have the Honorabl e Sanuel Payne
recuse hinself from the case. As grounds for the notion, the
appel l ant asserted that "while the court heard argunent on the
petitioner's notion for expert testing of the mnor children of the
parties, the Court announced, prior to hearing the argunent, that
t he Court was denying said notion." The notion was supported by an

affidavit of appellant's counsel which states is as foll ows:



1. Affiant is over the age of twenty-one (21) years of
age, has first hand know edge of the facts recited
herein, and is conpetent to testify as to the
statenments recited herein; and

2. Affiant 1s attorney of record, in the instant
action; and

3. Affiant was present in court on a notion to hear
proof, when the Honorabl e Judge said, "I'"mgoing to

deny your notion, but you can put on any proof you
want to." O words to that effect.

Wiile there is an affidavit in the record fromwhich it m ght
be inferred that the trial judge did not nake the comments
attributed to him the allegations are not directly rebutted.
Thus, we w il resolve any doubt in favor of the appellant for the

sol e purpose of preserving the integrity of the judiciary.

While we do not in any manner nean to inply that Judge Payne
did, in fact, do anything inproper, we are persuaded that the
actions of the trial judge could be perceived as prejudging the
case, thereby constituting an inpropriety tending to erode public
confidence in the integrity and inpartiality of the judiciary.
Under the Code of Judicial Conduct, by which we are all bound, it
is not only necessary to avoid inproprieties but to avoid the
appearance of an inpropriety. Canon 2 provides as follows: "A
Judge Shall Avoid Inpropriety and the Appearance of Inpropriety in

Al of the Judge's Activities."



W, therefore, believe that it is in the best interests of the
judiciary that Judge Payne recuse hinself fromfurther participa-
tion in this case. Accordingly, the case is remanded to the trial
court for other and further action consistent with this opinion.

Costs are taxed to the appell ee.

Don T. McMurray, Judge

CONCUR:

Houston M Goddard, Presiding Judge

Charles D. Susano, Jr., Judge
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This case cane on to be heard on the application of the
appel l ant for an extraordi nary appeal pursuant to Rule 10 of the
Rul es of Appellate Procedure and the response thereto by the
appel l ee. Upon consideration, we are of the opinion that the trial
court shoul d have recused hinself fromfurther proceedings in this
case.

Accordingly, the case is remanded to the trial court wth
instructions that the trial judge shall recuse hinself and,
pursuant to proper procedure, have the case assigned to another

judge. Costs are assessed to the appell ee.
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