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OPINION
l.

Ann Margaret Kalisz Shofner (now referred to as“ Dr. Kalisz”) and Robert Stewart Shofner
(“Dr. Shofner”) were married in July 1991. Both Dr. Kalisz and Dr. Shofner are physicians. Dr.



Shofner is a practicing ophthalmologist, and Dr. Kalitz is an internist. They had three children
during their marriage — Robert born in 1992, Alyssa born in 1994, and Andrew bornin 1996. Dr.
Kalisz stopped practicing medicine after Alyssa was born to devote her full-time attention to the
parties’ children.

All was not well in the Shofner-Kalisz family despite the advantages that accompany
professional educations and financial success. The marriage was fraught with marital conflict, as
well as physical and emotional abuse. Dr. Kalisz insists that Dr. Shofner had difficulty managing
his anger, that he physically and mentally abused her and Robert, and that he was, at times, rough
with theyoungest children. She also assertsthat Dr. Shofner had aserious gambling addiction.* Dr.
Shofner admits to acting inappropriately with Dr. Kalisz and Robert but disagrees with the
characterization that his conduct was abuse.? The Drs. Kalisz and Shofner aso had diametrically
oppositeviewswith regard to disciplining their children. Dr. Shofner favored physical punishment,
while Dr. Kalisz favored rewarding good behavior and taking away privileges for bad behavior.

Dr. Shofner ingists that much of the family discord stemmed from Robert’ s physical abuse
of Alyssaand Dr. Kalisz's consistent refusal to discipline Robert when he misbehaved or to protect
Alyssafrom Robert. Robert has a history of inflicting severe physical abuse on Alyssa, including
hitting her, pushing her down stairs, and at one point, knocking her over, causing her to break her
arm. Despite Robert’ sbehavioral problemsat school andin other social settings, Dr. Kalisz reacted
defensively and angrily when the children’ steachers, physicians, relatives, and friendstried to offer
her advice or criticism about her parenting. She eventually devel oped strained rel ations with most
of thefamily’ ssupport group. At the slightest hint of disapproval or concern, Dr. Kalisz moved the
children from one school to another or withdrew them from various activities. She also refused to
follow school rules, and she caused the children, especialy Alyssa, to be excessively absent from
school.

Inother circumstances, conduct of the sort occurring in the Shofner-K aliszhomewould have
prompted intervention by the Tennessee Department of Children’s Servicesto protect the children.?
It may very well have been the parents' socioeconomic status that enabled them to avoid areferral
and thereby permitted the domestic dysfunction to continuefor far too long. Finally, in April 2001,
after ten years of confrontation, abuse, and discord, Dr. Shofner filed suit in the Circuit Court for
Davidson County seeking a divorce on the grounds of irreconcilable differences and inappropriate
marital conduct. He also sought to be designated as the children’s primary residential parent. Dr.

1The record indicates that at one time, Dr. Shofner lost over $400,000. Dr. Shofner admitted his addiction and
has sought professional help to addressit.

2Dr. Kalisz asserted, for example, that Dr. Shofner “kicked” her in anger. Dr. Shofner characterized this
conduct thusly: “I gave her a pat with my foot on her derriere . . . [IJt wasn’t akick. A kick to me iswhat you do to a
football fifty yards.”

3Recounti ngindetail all theevidenceregardingthe parties’ conduct both before and after their separation serves

no useful purpose. We have included in this opinion only those specific incidents necessary to illustrate or support our
reasoning.
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Kalisz responded with a counterclaim for divorce and also sought to be designated the children’s
primary residential parent.

At first, Dr. Kaisz, Dr. Shofner, and their children continued to reside in the marital home.
During thistime, thetrial court required Dr. Shofner to pay child support and spousal support to Dr.
Kalisz. In November 2001, after theliving arrangements proved unworkable, thetrial court ordered
Dr. Shofner to leave the marital home pending afinal hearing. Thetria court granted Dr. Shofner
liberal visitation and ordered him to be responsible for taking Alyssa and Andrew to school each
morning. The court also ordered Dr. Kalisz to take Robert to school each morning and to pick up
al three children from school in the afternoon.

The trial court conducted four days of custody hearings between July and August 2002.
These hearings provided both Dr. Kalisz and Dr. Shofner with an opportunity to complain about the
difficulties they had experienced with the temporary custody arrangement* and to inveigh against
each other’ s parental shortcomings during the marriage. Dr. Kalisz described how Dr. Shofner had
neglected the children when she was absent and insisted that he lacked the knowledge, ability, or
inclination to carefor the children. Shetestified in graphic detail about the injuries she and Robert
received at Dr. Shofner’s hands.

In his own defense, Dr. Shofner conceded that he had previously relied too heavily on
physical punishment and that he had been unableto carefor the children on hisown. He also stated
that he had heeded the recommendations and advice of the children’s teachers and physicians and
that he now believed that physical punishment was not an appropriate way to discipline children.
He also testified that he had hired a nanny to assist him with the children. While Dr. Shofner
exhibited genuine concern for the children’ swelfare and adesireto improve his parenting skills, he
was extremely critical of Dr. Kalisz's adamant refusal to accept any help or advice from the
children’s teachers, physicians, and others interested in the children’s welfare. He described
numerous instances of Dr. Kalisz's disagreeing with practically everyone involved with the
children’slives.

Thetria court also received the testimony of Dr. EImer Ray Potts, a psychologist who had
been appointed by the court to eval uate both the parents and the children. Dr. Pottshad interviewed
and evaluated all members of the family and had prepared detailed reports regarding each member.®
Dr. Potts concluded that both Dr. Kalisz and Dr. Shofner were extremely defensive and overly
cautious about their own faults and that both parents always believethat they areright. He credited
Dr. Shofner with admitting that he needed outside help and support. Dr. Potts aso diagnosed both
Dr. Kalisz and Dr. Shofner with personality disorders. He concluded that while these disordersdid
not necessarily mean that they did not possess adequate parenting skills, they played alargerolein

4This testimony did not reflect well on either parent. Dr. Shofner, for example, complained that Dr. Kalisz
frequently would not have the two youngest children ready for school when he arrived in the morning. For her part, Dr.
Kalisz complained that Dr. Shofner would ring the door bell incessantly while waiting for her to get the children ready
for school.

5No useful purpose would be served by recounting the details of Dr. Potts's evaluations in this opinion.
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thedysfunctional family relationships. Dr. Potts also detailed the negative effectsthat Dr. Shofner’s
and Dr. Kalisz' sdysfunctional relationship hashad on their children and strongly recommended that
all the children receive counseling.

On September 19, 2002, the trial court filed a 16-page memorandum opinion and an order
limited to the custody of thechildren.® Thecourt relied heavily on Dr. Potts' sreports and testimony.
The court determined that the children had been trained to be dysfunctional by living with Drs.
Shofner and Kalisz and that it could possibly be dangerousto require the children to continuetolive
together in light of the evidence of Robert’ sabuse of Alyssa. Accordingly, the court concluded that
the children should be separated. Based on its understanding of the children’ s preferences, thetrial
court determined that Dr. Kalisz would be Robert’ s primary residential parent and that Dr. Shofner
would be Alyssa's and Andrew’ s primary residential parent. It prepared a detailed parenting plan
for this arrangement that included visitation for both parents. The court also ordered Dr. Shofner
to continue to pay spousal support and child support for Robert.” Finally, the court determined that
“[t]his arrangement will be reviewed in May 2003.”®

Following the entry of the trial court’s memorandum opinion and order, Dr. Kalisz filed
several post-trial motions, including an amended Tenn. R. Civ. P. 59.04 motion. However, before
thetrial court could address these motions, Dr. Kalisz moved to disqualify the trial judge based on
derogatory characterizations of her appearing in thejudge' s personal notes, which had been placed
inadvertently in the official case file. Following a hearing in November 2002, the trial judge
declined to recuse herself but granted Dr. Kalisz permissionto fileaTenn. R. App. P. 9 application
for aninterlocutory appeal withthiscourt. On December 3, 2002, thiscourt granted theinterlocutory
appedl, reversed thetria judge sdenial of therecusal motion, and remanded the case with directions
that it be reassigned to another trial judge.® On remand, the original trial judge recused herself and
was replaced by a successor trial judge.

6The court deferred ruling on the other issues in the case until a later date.

7The trial court directed Dr. Kalisz to “spend at least 10 hours per week in either part-time employment,
education or significant volunteer activity” because she was now only responsible for Robert. The court also expressed
itshope “that she[Dr. Kalisz] will eventually retain at | east part-time employment or full-time employment in her chosen
profession. That will be discussed at a later hearing or at the review hearing in May 2003.”

8The order reflectsthat this arrangement was by no means the final word with regard to custody. Thetrial court
observed:
If the court sees progressin both of these parents as learning good parenting skills, the court
will readily consider, whether the economy of the family is better served by the three children being
together with M 's. Dr. Shofner or continuing to live separately. By the sametoken, if Ms. Dr. Shofner
and Robert do not do well together, the court may consider placing all three children with Dr. Shofner
or some alternative plan.

9We based this decision on our conclusions that the trial judge’'s characterization of Dr. Kalisz created an
appearance of bias and that nothing could erase the parties’ perception of bias created by the content of the trial judge’s
notesthat had been inadvertently revealed to them. Shofner v. Shofner, No. M 2002-02803-COA-R9-CV (Tenn. Ct. App.
Dec. 3, 2002).
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In February 2003, Dr. Kalisz filed amotion to vacate the September 19, 2002 memorandum
order and opinion regarding custody and to grant her custody of the children pending afinal hearing.
On March 11, 2003, the successor trial judge denied the motion becausethe original trial judge had
aready addressed theissuesregarding child custody and support. Severa weekslater, Dr. Kalisz's
attorneyswithdrew and werereplaced by alawyer practicingin Memphis. In April 2003, Dr. Kalisz
requested the trial court to set ahearing to review the parenting plan established by the September
19, 2002 memorandum opinion and order.

On June 10, 2003, the successor trial judge addressed all theremaining issuesin thedivorce
case, including Dr. Kalisz’' s motion to review the existing parenting plan. She declared the parties
divorced pursuant to Tenn. Code Ann. § 36-4-129(b) based on their written stipulation that they had
both engaged in inappropriate marital conduct. In addition, she approved the parties marital
dissolution agreement that resolved all the financial issues. However, the successor tria judge
refused to consider Dr. Kalisz'sTenn. R. Civ. P. 59.04 motion or her motion to review the parenting
plan becausethe September 19, 2002 order was not her order.*® She also refused to permit Dr. Kalisz
to make an offer of proof with regard to her motion to review the parenting plan.* Thetrial court
entered afina decree immediately following the hearing.

Dr. Kalisz perfected an appeal to thiscourt. The appeal did not, however, bring arespiteto
theparties' legal skirmishes. Their internecinewarfare continued in other forums. Whilethe appedl
was pending, Dr. Shofner requested the trial court to order Dr. Kalisz to pay child support and to
restrain her from interfering with his parenting. Dr. Kalisz responded by requesting the trial court
to modify the parenting plan that was the subject of thisappeal. Following ahearing, thetrial court
ordered Dr. Kalisz to pay child support for Alyssaand Andrew and restrained her from interfering
with Dr. Shofner’s parenting efforts. The court aso denied Dr. Kalisz's motion to modify the
parenting plan on the ground that no material changein the parties’ or the children’ s circumstances
had occurred.

10A pparently, the successor trial judge had an ex partecommunication with Dr. Kalisz’ slawyer’ sparalegal prior
to the hearing in which she stated that she would not allow Dr. Kalisz’'s lawyer to proceed with this motion. According
to the transcript of the June 10, 2003 hearing, the successor trial judge and Dr. Kalisz's lawyer had the following
exchange:
MS. POUNDERS: | had filed earlier a motion for review which was referenced in the
memorandum of opinion of Judge Shipley, i.e., of review of the three children who are now ages 11,
9, and 6. And pursuant to my understanding, Y our Honor contacted my office, spoke with my
paralegal. You and | never had a conversation about it. | want the record to be clear about the status
of this.
THE COURT: Right.
MS. POUNDERS: | then spoke to someone in your office and understood that Y our Honor
was not going to allow me to proceed on that motion.
THE COURT: Right. We can do the motion today. But what my information was, was that
I would not grant that motion, that since Judge Shipley recused herself, that was not my order, and |
would not do the review. And so that’s most respectfully denied, if you’ re making that motion to me
today, and that can be part of the record.

11Dr. Kalisz's lawyer requested “that there at least be an offer of proof from my client in regard to her

understanding of the status of the children presently.” The trial court responded, “ That’s most respectfully denied, but
you can address that with the Court of Appeals.”
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Thereafter, Dr. Kaliszfiled averified petitionin the Davidson County Juvenile Court seeking
to have Alyssa and Andrew declared dependent and neglected children. Both a referee and the
juvenile judge dismissed Dr. Kalisz's petition because it dealt with the “sameissues. . . [that] are
presently part of pending litigation in another Court.” Dr. Kaisz apped ed the denial of her petition
to the circuit court. When the case was assigned to the successor trial judge, Dr. Kalisz requested
the trial judge to recuse herself. After the successor trial judge declined to step aside, Dr. Kalisz
voluntarily dismissed her appea from the juvenile court’s decision.™

.
THE SuccESSOR TRIAL JUDGE'SCoOMPLIANCE WITH TENN. R. Civ. P. 63

Weturnfirstto Dr. Kalisz’ sargument that the successor trial judgeerred by failingto comply
with Tenn. R. Civ. P. 63 when the case was assigned to her following therecusal of theoriginal tria
judge. Dr. Shofner defendsthe successor trial judge by arguing that her oversight should be excused
because Dr. Kalisz did not ask her to comply with Tenn. R. Civ. P. 63. Dr. Kalisz has the better
argument. Tria courts have a duty to comply with Tenn. R. Civ. P. 63 when the circumstances
require, and the successor trial judge erred by failing to discharge her duty.

A.

Tenn. R. Civ. P. 63 governssituationswhen acase must beassigned to another judge because
thejudge originally presiding over the case is unable to proceed. The rule provides:

If atria or hearing has been commenced and the judge is
unable to proceed, any other judge may proceed upon certifying
familiarity withtherecord and determining that the proceedingsinthe
case may be completed without prejudice to the parties. In atrial or
hearing without a jury, the successor judge shall at the request of a
party recall any witnesswhosetestimony ismaterial and disputed and
who isavailableto testify again without undue burden. In any trial or
hearing, with or without a jury, the successor judge may recall any
witness.

Tennessee' s courts have not had many occasions to construe Tenn. R. Civ. P. 63. However, its
language is essentialy identical to that of Fed. R. Civ. P. 63. Accordingly, the decisions of the
federal courts construing Fed. R. Civ. P. 63 can provide helpful guidance in interpreting our own
rule. SeeFrazier v. East Tenn. Baptist Hosp., 55 S.W.3d 925, 929 (Tenn. 2001); Harrisv. Chern,
33S.W.3d 741, 745 n.2 (Tenn. 2000); Pacific Eastern Corp. v. Gulf Life Holding Co., 902 S.W.2d
946, 952 n.7 (Tenn. Ct. App. 1995).

12We granted Dr. Shofner’s Tenn. R. App. P. 14 motion to include the information regarding the post-appeal
proceedings in the trial court and the juvenile court. Dr. Kalisz also filed a Tenn. R. App. P. 14 motion requesting this
court to consider other criminal proceedings she commenced against Dr. Shofner. We have denied this motion.
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Both the state and the federa versions of Rule 63 apply to situationsin which atrial judge
is, for somereason, unableto proceed inacase. Thesesituationsincludedisqualification or recusal.
The newly assigned judge must either certify familiarity with the record and determine that the
proceedings may continuewithout prejudiceto the partiesor grant anew tria .** The successor judge
may not proceed in a case without making the requisite certifications.’ As the 1991 Advisory
Committee Note to Fed. R. Civ. P. 63 states:

To avoid theinjustice that may result if the substitute judge proceeds
despite unfamiliarity with the action, the new Rule provides, in
language similar to Federal Ruleof Criminal Procedure25(a), that the
successor judgemust certify familiarity with therecord and determine
that the case may be compl eted beforethat judge without prejudiceto
the parties.

The advisory committee’ s note further statesthat the successor judge’ s certification isan “efficient
mechanism” to prevent the unnecessary expense and delay of asecondtrial. A successor judge need
only certify familiarity with those portions of the record that relate to issues before the judge.
Canseco v. United States, 97 F.3d 1224, 1227 (9th Cir. 1996). As long as the successor judge
certifies familiarity with the record and determines that continuing the proceedings may be
accomplished without prejudiceto the parties, thejudge may carry on theduties of theorigina judge
with wide-ranging power and with the same discretion as the original judge.’

B.

Thisrecord contains no indication that the successor trial judge ever certified her familiarity
with the record of the proceedings that had occurred before the origina trial judge. Dr. Shofner
seeks to excuse this oversight by arguing that Dr. Kalisz waived her right to insist on compliance
with Tenn. R. Civ. P. 63 because she failed to request the trial court to make the required
certification. This argument overlooks the fact that there is no room for discretion regarding
compliancewith Tenn. R. Civ. P. 63. The plain language of the rule demonstrates that it appliesto
al cases in which a successor tria judge replaces a tria judge who is unable to proceed.
Accordingly, the successor trial judge had a duty to comply with Tenn. R. Civ. P. 63 whether
requested to do so or not. It necessarily follows that she erred by presiding over the case without
either ordering aretrial or certifying that shewasfamiliar with therecord of the prior proceeding and
that continuing the proceeding without aretrial would not prejudice the parties.

1312 JAMES WM. MOORE ET AL., MOORE'S FEDERAL PRACTICE 8 63.04 (3d ed. 1998) (“MOORE’'S FEDERAL
PracTICE") (“To certify familiarity with the record, a successor judge must read and consider all relevant portions of
the record.”).

1412 MoOORE’S FEDERAL PRACTICE 8 63.04 (“Before succeeding ajudge who is unable to proceed, a successor
judge must certify familiarity with the record and determine that the proceedings may be completed before the successor

judge without prejudice to the parties.”).

15See 12 MoORE’S FEDERAL PRACTICE § 63.05; see also United Statesv. Kiehl, 460 F. Supp. 1282 (S.D. Tex.
1978).
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1.
THE SuccESSOR TRIAL JUDGE'SREFUSAL TO CONSIDER THE CUSTODY | SSUE

Dr. Kalisz also takes issue with the trial court’s categorical refusal to revisit the 2002
parenting plan becauseit had been devised by the original trial judge. She arguesthat the successor
trial judge erred by (1) considering the original trial judge’ s September 19, 2002 order to be beyond
review or reconsideration, (2) refusing to rule on the Tenn. R. Civ. P. 59.04 motion she had filed
beforetheoriginal trial judgerecused herself, and (3) refusing to permit her to make an offer of proof
at the June 10, 2003 hearing regarding the current status of the children. Again, we agree with Dr.
Kalisz on dl points.

A.

The successor tria judge decided that she would not consider or review the original trial
judge’ s September 19, 2002 parenting plan because it was “final.” Dr. Kalisz takes issue with the
successor tria judge’ s characterization because the origina trial judge had stated that she would
review the parenting planagainin May 2003. Dr. Shofner respondsthat reservingtheright toreview
the parenting plan doesnot underminethe plan’ sfinality. While Dr. Shofner iscorrect, both parties
focus on the legal significance of the original trial judge’s intention to revisit the parenting plan
misses the point. The September 19, 2002 order was not final for two simplereasons. First, it did
not resolve al the claims between al the parties. Second, the original tria judge did not certify it
asfinal in accordance with Tenn. R. Civ. P. 54.02.

A fina judgment isprimarily onethat fully adjudicatesall the claimsbetween all the parties.
Tenn. R. App. P. 3(a); Aetna Cas. & Sur. Co. v. Miller, 491 S.\W.2d 85, 86 (Tenn. 1973); Wilson v.
Wilson, 58 SW.3d 718, 725 (Tenn. Ct. App. 2001); Gaskill v. Gaskill, 936 S.W.2d 626, 630 n.4
(Tenn. Ct. App. 1996). It leaves nothing else for the trial court to resolve. In re Estate of
Henderson, 121 S.W.3d 643, 645 (Tenn. 2003); Vineyard v. Vineyard, 26 Tenn. App. 232, 241, 170
SW.2d 917, 920 (1942). Until ajudgment becomesfinal, it remainswithin thetrial court’s control
and may be modified any time prior to the entry of afinal judgment. Stidhamv. Fickle Heirs, 643
S.\W.2d 324, 328 (Tenn. 1982); Eldridgev. Eldridge, 137 SW.3d 1, 20 n.10 (Tenn. Ct. App. 2002);
Hall v. Bookout, 87 S.W.3d 80, 85 (Tenn. Ct. App. 2002).

A judgment that does not resolve all the claims between all the parties may nevertheless be
considered afina judgment if thetrial court certifiesit asfina in accordance with Tenn. R. Civ. P.
54.02. A judgment that completely resolves one of multiple claims or that completely resolves all
the claims against one of multiple partiesis eligible for certification under Tenn. R. Civ. P. 54.02.
Bayberry Assocs. v. Jones, 783 SW.2d 553, 558 (Tenn. 1990); Town of Collierville v. Norfolk
Southern Ry., 1 SW.3d 68, 70 (Tenn. Ct. App. 1998). However, finality arises only when thetrial
court has expressly directed the entry of afinal judgment because no just reason for delaying the
entry of afinal judgment exists.

The September 19, 2002 memorandum opinion and order clearly did not resolve all the

disputed matters in the pending divorce litigation. By their own terms, they dealt with only one
matter — custody of the children. Accordingly, the order can be deemed final only if it containsthe
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express determination required by Tenn. R. Civ. P. 54.02 that thereisno just reason for delaying the
entry of a final judgment regarding the custody issue. The order does not contain such a
determination. Therefore, despitethesuccessor trial judge’ sapparent distastefor addressing anissue
aready addressed by the original trial judge, the September 19, 2002 order isnot final. Inthewords
of Tenn. R. Civ. P. 54.02, it remained “subject to revision at any time before the entry of the
judgment adjudicating all the claims and the rights and liabilities of al the parties.”

Both parties' briefs contain lengthy discussions regarding the significance of the portion of
the September 19, 2002 memorandum opinion stating that the trial court intended to revisit the
parenting planin May 2003. Dr. Kalisz assertsthat thislanguage means that the parenting plan was
not “final.” Dr. Shofner takes the contrary position. On two occasions, this court has determined
that astatement inadivorcedecreereflecting the court’ sintention to review the custody arrangement
at alater date does not undermine the finality of the decree.® These opinions have no relevance to
this case because they involved divorce decrees that disposed of al the clams between al the
parties. The September 19, 2002 order did not; it addressed only the custody issue.

B.

Dr. Kalisz also takes issue with the successor trial judge’ srefusal to consider the amended
Tenn. R. Civ. P. 59.04 motion that was filed before the original trial judge recused herself. She
insiststhat the successor trial judge stepped into the shoesof theoriginal trial judgeand wasrequired
to consider any motions the original judge would have been required to consider. We agree.

Whiletrial courts enjoy wide discretion to grant or deny Tenn. R. Civ. P. 59 motions, Ali v.
Fisher, 145 S.\W.3d 557, 564-65 (Tenn. 2004), they cannot refuse to exercise that discretion. Thus,
because Tenn. R. Civ. P. 63 requires the successor trial judge to step into the shoes of the original
trial judge, the successor trial judge must consider and resol ve any post-trial motionsthat theoriginal
trial judge would have been required to consider. Rogers Group, Inc. v. Anderson County, 113
SW.3d 725, 727 (Tenn. Ct. App. 2003). Asone court construing Fed. R. Civ. P. 63 has observed,
“[i]t would be unfair to ‘deny alitigant’s right to try to persuade the court that it has erred ssimply
because the judge who rendered the origina decision is unavailable and cannot be called on to
reconsider thematter.”” Mergentime Cor p. v. Washington Metro. Area Transit Auth., 166 F.3d 1257,
1263 (D.C. Cir. 1999) (quoting 12 MooRE’s FEDERAL PRACTICE § 63.05[1]).

The decisions construing Tenn. R. Civ. P. 63 and its federal counterpart make it clear that
if asuccessor trial judge decides to permit alegal proceeding to continue, the judge must consider
and dispose of any post-trial motions made either before or during the successor judge’ sinvolvement
in the case. If the successor judge is satisfied that he or she cannot perform the duties imposed by
the procedural rules with respect to the particular case, the successor judge is empowered to and
must order anew trial. See 12 MooRE's FEDERAL PrACTICE § 63.05. When the successor tria

16H oalcraft v. Smithson, 19 S.W.3d 822, 827-28 (Tenn. Ct. App. 1999) (atrial court’s statement that it would
place the custody arrangement on its“review docket” did not undermine the finality of the order); Dailey v. Dailey, No.
03A01-9409-CH-00340, 1995 WL 11179, at *3 (Tenn. Ct. App. Jan. 12, 1995) (a trial court’s characterization of a
custody decision as “temporary” did not undermine the finality of the order).
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judge in this case decided that a new trial would not be necessary, she assumed the original trial
judge’ s obligation to consider Dr. Kalisz's outstanding Tenn. R. Civ. P. 59.04 motion and erred
when she refused to consider it.

C.

The final procedural issue raised by Dr. Kalisz involves the successor trial judge’s refusal
to permit her to make an offer of proof at the June 10, 2003 trial regarding the current circumstances
of the children. Dr. Shofner does not undertake to defend the successor trial judge’ s action —with
good reason. Thetrial court committed clear error by preventing Dr. Kalisz from making an offer
of proof regarding the children’s circumstances in June 2003.

Asamatter of law, the custody arrangementsfor the parties' threechildren remained anopen
guestion at the June 10, 2003 hearing. Because the custody decision was not yet final and nine
months had el apsed sincethe entry of theinitial custody order, any evidenceregardingthechildren’s
current circumstances was relevant, and the successor trial judge should have permitted either Dr.
Kalisz or Dr. Shofner to present any evidence they had regarding this matter. Even after it decided
not to hear any evidenceregarding the custody issue, thetrial court should have permitted the parties
to make an offer of proof. Tenn. R. Evid. 103(a)(2); Alley v. Sate, 882 S.W.2d 810, 815 (Tenn.
Crim. App. 1994).

A trial court’s decision to exclude evidence is not prejudicial unless it affects a party’s
substantial rights. See Tenn. R. Evid. 103(a). The exclusion of evidence regarding the custody of
minor children when the matter of custody isnot finally resolved and the custody arrangement isstill
subject to revision affects not only the rights of the parents but also the interests of the children.
Children of divorcing and divorced parents are entitled to protection by the courts, and the courts
must look out for their interests."” Courts cannot effectively discharge their obligation to look out
for the interests of children of divorcing parents when they arbitrarily decline to consider the
children’s present circumstances before fashioning afina custody arrangement.*®

The successor tria judge’' s refusal to permit atimely offer of proof aso undermines this
court’ s ability to determine not only whether thetrial court properly excluded the evidence but also
whether the parenting planisin the children’ sbest interests. By inviting Dr. Kalisz to raisetheissue
with the denial of her offer of proof on appeal, the successor trial judge has effectively forced usto
travel to an unknown destination without amap. Despite the voluminous record in this caseg, it is
not possible for usto ascertain the status of the children at the time of the June 2003 hearing. The
successor trial judge erred when she refused Dr. Kalisz' s request to make an offer of proof.

17See Smithv. Smith, 118 Tenn. 430, 437-38, 220 S.W.2d 627, 630 (1949); Rubin v. Kirshner, 948 S.W.2d 742,
747 (Tenn. Ct. App. 1997); Stateex rel. Norfleet v. Dobbs, No. 01A01-9805-CV-00228, 1999 WL 43260, at *4 (Tenn.
Ct. App. Feb. 1, 1999) (No Tenn. R. App. P. 11 application filed).

18Parents do not have the right to importune the courts with constant updates regarding the minor details of a

child’ sday-to-day existence or with trivial complaints regarding the other parent. Accordingly, the courtsmay condition
a parent’s request to present evidence regarding a child’s circumstances on a prior showing of relevancy and purpose.
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V.
THE Ex1STING CUSTODY ARRANGEMENT

The principal substantive issue in this caseisthe propriety of the custody arrangement that
has been in place for over two years. Dr. Kalisz asserts that the portion of the September 19, 2002
order placing Alyssaand Andrew in Dr. Shofner’ s custody is not in their best interests because Dr.
Shofner is unfit to be the children’s primary custodial parent. Having carefully reviewed the
voluminousrecord, wedetermined that it does not contain sufficient evidencetowarrant overturning
the existing custody arrangement.

Wenoteat the outset of our discussion of thisissuethat the successor trial judge’ sprocedural
errorsdiscussedin Section 11 of thisopinion haveeffectively placed important and rel evant evidence
beyond our reach. Atthetimeof thefinal hearing inthiscasein June 2003, the custody arrangement
at issue on thisappeal had beenin placefor approximately nine months. Asaresult of the successor
trial judge srefusal to permit Dr. Kalisz to make an offer of proof, thisrecord contains no evidence
regarding the effect the custody arrangement had had on the children up to that point. It would serve
no practical purpose to remand the case to supply the evidence that should have been introduced in
June 2003. That evidenceisnow dated, and the partieswould be hard-pressed to present it. Despite
our knowledgethat much hastranspired during the past two years, we have determined that the most
appropriate course is to review the propriety of the existing custody arrangement in light of the
record as it has been provided to us.

A.

Creating aparenting plan is one of the most important decisions confronting atrial court in
adivorce case. Steenv. Steen, 61 SW.3d 324, 327 (Tenn. Ct. App. 2001). Courts must striveto
devise parenting plansthat promote the devel opment of the children’ srelationship with both parents
and interfere aslittle as possible with post-divorce family decision-making. Aaby v. Strange, 924
S.\W.2d 623, 629 (Tenn. 1996); Taylor v. Taylor, 849 SW.2d 319, 331-32 (Tenn. 1993). The needs
of the children are paramount; the desires of the parents are secondary. Lentzv. Lentz, 717 SW.2d
876, 877 (Tenn. 1986). Parenting plans should never be used to punish or reward the parents for
their human frailties or past mis-steps, Earlsv. Earls, 42 SW.3d 877, 885 (Tenn. Ct. App. 2000);
Turner v. Turner, 919 S .W.2d 340, 346 (Tenn. Ct. App.1995); Long v. Long, 488 S\W.2d 729, 733
(Tenn. Ct. App.1972), but rather they should be used to advance the children’s best interests by
placing them in an environment that best serves their physical and emotional needs. Luke v. Luke,
651 S.W.2d 219, 221 (Tenn. 1983).

There are no hard and fast rules for devising a parenting plan. See Taylor v. Taylor, 849
S.\W.2d at 327; Dantzer v. Dantzer, 665 S.W.2d 385, 387 (Tenn. Ct. App.1983). The processis
factually driven and requires the courts to carefully weigh numerous considerations. Nichols v.
Nichols, 792 SW.2d 713, 716 (Tenn. 1990); Rogerov. Pitt, 759 SW.2d 109, 112 (Tenn.1988). The
Tennessee General Assembly and the courts have identified many of the factors that trial courts
should consider. Tenn. Code Ann. § 36-6-106(a) (2001); Tenn. Code Ann. § 36-6-404(b) (Supp.
2004); Tenn. Code Ann. § 36-6-406(d) (2001); Bah v. Bah, 668 S.W.2d 663, 666 (Tenn. Ct.
App.1983).
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Trial courts have broad discretion to fashion parenting plans that best serve the interests of
the children. Tenn. Code Ann. 8§ 36-6-101(a)(2)(A) (Supp. 2004). They must, however, base their
decisions on the evidence presented to them and upon the proper application of the relevant
principles of law. D v. K, 917 SW.2d 682, 685 (Tenn. Ct. App.1995). While we are reluctant to
second-guess atria court’s decisions regarding a parenting plan, see Adelsperger v. Adelsperger,
970S.W.2d 482, 485 (Tenn. Ct. App.1997), wewill not hesitateto do so if we concludethat thetrial
court’ s decision is not supported by the evidence, that the trial court’ s decision rests on an error of
law, or that the child sinterests will be best served by another parenting arrangement. Eldridgev.
Eldridge, 42 S.\W.3d 82, 85 (Tenn. 2001); Steenv. Seen, 61 S.W.3d at 328; Placenciav. Placencia,
3 S.\W.3d 497, 499 (Tenn. Ct. App. 1999).

B.

Dr. Kalisz first assertsthat she is comparatively more fit than Dr. Shofner to be the primary
residential parent for al three children. She compares her self-described accomplishments as a
parent with Dr. Shofner’ sinappropriate conduct during the marriage. Dr. Shofner reciprocates by
emphasizing the efforts he has made to be a better parent along with Dr. Kalisz’ sown inappropriate
behavior and resistence to change.

Aswe have reviewed the record in this case, we have kept in mind that these parents, like
al parents, have their own strengths and weaknesses. Gaskill v. Gaskill, 936 SW.2d at 630. It
would be unrealistic to measure them against the standard of perfection because, in redlity, this
standard is unattainable. Earlsv. Earls, 42 S.W.3d at 885; Rice v. Rice, 983 S.\W.2d 680, 682-83
(Tenn. Ct. App.1998). The evidence in this case underscores the shortcomings of both parents.
They have not aways used proper judgment, and they have frequently failed to act in the best
interests of their children. Infact, no conclusion can be drawn from the evidence other than that Dr.
Shofner’s and Dr. Kalitz'sinabilities to maintain a civil relationship with each other has severely
disrupted their children’ slives and has affected their children in waysthat may not be fully realized
for many years.

The record clearly shows that the children are Dr. Kalisz' s first priority. Sheis motivated
by a commendable desire to nurture and protect her children from the vagaries of the world. Y et,
paradoxically, Dr. Kalisz has been unwilling or unable to realize that many of her parenting
strategies have proved to be ineffective and actually detrimental to her children. She has reacted
defensively and hostilely to the advice and suggestions of persons who are concerned about the
children’s welfare, including their teachers, physicians, and family members. Her inability to
appreciate how her conduct has affected the parties’ children is troubling.

Dr. Shofner adso has many shortcomings. Some of his conduct during the marriage is
inexcusable, and his parenting strategies, especialy his early penchant for physical discipline, have
proved to be ineffective and counterproductive. However, unlike Dr. Kalisz, Dr. Shofner has
admitted hisshortcomings and has been actively seeking outside assi stance to improve his parenting
skills and to assist him with his parenting responsibilities. He has hired a nanny; he has received
parenting skill training; and he has elicited and followed the advice from the children’ steachersand
physicians.
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We have compared the fitness of both Dr. Kalisz and Dr. Shofner to parent their children
based on the evidencein therecord. Whilewefind troubling drawbackswith both parents, we have
not found evidence indicating that either parent is unfit to be a primarily residential parent or that
Dr. Kalisz is comparatively more fit than Dr. Shofner to be Alyssa’'s and Andrew’s primary
residential parent. In fact, the record shows that Dr. Shofner has demonstrated a genuine desire to
be abetter parent; while Dr. Kalisz hasrefused to recognize her own shortcomingsor the effectsthat
these shortcomings have had on al her children. Accordingly, we have concluded that the evidence
does not support Dr. Kalisz's claim that she is comparatively more fit than Dr. Shofner to be
Alyssa sand Andrew’ s primary residential parent.

C.

Dr. Kalisz alsoinsiststhat the September 19, 2002 order must be set aside becauseit requires
that Robert be separated from Alyssaand Andrew. She assertsthat separating siblingsisinherently
harmful and that the children’ sinterestswould be best served by allowing them to live together with
her. Whileweagreethat siblings should ordinarily not be separated, this caseisone of therelatively
rare exceptions to that rule.

Separating siblings is a drastic remedy. While there is a presumption against separating
siblings, Ray v. Ray, 83 SW.3d 726, 738 (Tenn. Ct. App. 2001); Baggett v. Baggett, 512 SwW.2d
292, 293-94 (Tenn. Ct. App. 1973), this presumption is rebuttable and must give way to other
considerations in appropriate circumstances. Rice v. Rice, 983 SW.2d at 684. The factsin a
particular case may requirethat siblings be separated. Ray v. Ray, 83 SW.3d a 726; Inre SB., No.
M1999-00140-COA-R3-CV, 2000 WL 575934, at *5 (Tenn. Ct. App. May 12, 2000) (No Tenn. R.
App. P. 11 application filed); Millsv. Mills, No. 02A01-9711-CV-00295, 1998 WL 802011, at *4
(Tenn. Ct. App. Nov. 18, 1998) (No Tenn. R. App. P. 11 application filed).

The record contains troubling information regarding Robert’ s aggressive conduct and Dr.
Kalisz' s inability or disinclination to control it. Robert has committed a series of violent acts on
Alyssa. He has struck her on many occasions; he has pushed her down two separate staircases at
their grandmother’ s house; and he caused her to break her arm. No court in good conscience could
permit Robert and Alyssa to live together under these facts in the absence of a cohesive plan to
address Robert’ s aggressiveness and to prevent future abuse of his sister. No such planis evident
inthisrecord. Dr. Kalisz prefersto allow the children to work out their problems, while Dr. Shofner
advocates punishing Robert for his behavior. Until Dr. Shofner and Dr. Kalisz can agree to
participatein aplan that protects Alyssaand assures that Robert can control his aggressive conduct,
itisin both Robert’s and Alyssa’ s best interests that they live in separate households.

Robert is clearly dependent on Dr. Kalisz and has expressed his preference to live with her
rather than with Dr. Shofner. This desire is understandable in light of the manner in which Dr.
Shofner has physically disciplined Robert in the past and the resulting deterioration of their
relationship. Accordingly, the evidence supports designating Dr. Kalisz as Robert’s primary
residential parent and Dr. Shofner as Alyssa s primary residential parent.
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According to Dr. Potts, Andrew, the parties' youngest child, is the “best survivor of this
dysfunctional group.” Although heis only eight years old, Andrew has expressed a preference to
livewith Dr. Shofner. It was appropriate for thetrial court to consider Andrew’ s preference along
with the other factors relevant to devising a parenting plan. Tenn. Code Ann. § 36-6-106(a)(7)
(2001); Helson v. Cyrus, 989 S.W.2d 704, 707 (Tenn. Ct. App. 1998). The record contains no
evidencethat Dr. Shofner has abused Andrew. At the sametime, the record contains evidence that
Andrew has acloserelationship with Alyssa. Inlight of these facts, we decline to second-guessthe
decision to permit Andrew to live with Alyssa and to designate Dr. Shofner has his primary
residential parent.

When courts are required to separate siblings, they should minimize the potentially harmful
effects of this separation by including liberal visitation rights and other provisions enabling and
encouraging the siblings to continue their relationship with each other. Ray v. Ray, 83 SW.3d at
738; Ricev. Rice, 983 SW.2d at 685. The parenting plan contained in the September 19, 2002 order
allowsfor the children to spend every weekend together and grants both Dr. Kalisz and Dr. Shofner
liberal visitationrights. Takinginto consideration the overriding needto protect Alyssafrom Robert
until he demonstratesthat heisbetter ableto control hisaggression, the parenting plan accomplishes
the goal of enabling the siblings to maintain their relationship with each other as much as the
circumstances will permit.

D.

Thefact that the parenting plan at issuein this case has been in place since September 2002
has influenced our analysis of theissuesin this case. Children have the best opportunity to thrive
when they livein stableenvironments. Tenn. Code Ann. 8§ 36-6-401(a) (2001); Aabyv. Srange, 924
S.\W.2d at 627; Gorski v. Ragains, No. 01A01-9710-GS-00597, 1999 WL 511451, at *4-5 (Tenn.
Ct. App. July 21, 1999) (No Tenn. R. App. P. 11 application filed); National Interdisciplinary
Colloquium on Child Custody, Legal and Mental Health Perspectives on Child Custody Law: A
Deskbook for Judges 8 5:1, at 51 (1998). As aresult of the current parenting plan, the children
caught up in the dispute between Drs. Shofner and Kaisz have at least had some measure of
stability.

Our decision in this case is a narrow one. We have not decided that some other parenting
plan would not have been more appropriate in 2003 had the trial court considered additional
evidenceregarding thechildren’scircumstancesat that time. Nor haveweforeclosed the possibility
of altering the current parenting plan should either party present evidence of a materia changein
circumstance warranting an alteration. We have determined only that the present record does not
support Dr. Kalisz' s assertion that the 2002 parenting plan isnot in the best interests of the parties
children.

V.
DR. SHOFNER'SCLAIM FOR ATTORNEY'S FEES

Dr. Shofner has requested that this court award him ajudgment against Dr. Kalisz for the
legal fees and costs he has incurred on this appeal. Tenn. Code Ann. 8§ 36-5-103(c) (Supp. 2004)
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vestsin this court the discretionary authority to award these feesand costsin proper cases. See Holt
v. Holt, 995 SW.2d 68, 78 (Tenn. 1999); Archer v. Archer, 907 SW.2d 412, 419 (Tenn. Ct. App.
1995). Indetermining whether an award for attorney’ sfeesiswarranted, we should consider, among
other factors, the ability of the requesting party to pay hisor her own attorney’ sfees, the requesting
party’ ssuccesson appeal, and whether the requesting party has been actingin good faith. Parchman
v. Parchman, No. W2003-01204-COA-R3-CV, 2004 WL 2609198, at *6 (Tenn. Ct. App. Nov. 17,
2004).

While Dr. Kalisz' s decision to seek relief in many different courts simultaneously gives us
some pause, we decline to find on the facts before us that she has been pursuing this appeal in bad
faith. Wehave agreed with her contentionsthat thetrial court committed several serious procedura
errors, and whilewe have determined that her effortsto set aside the parenting plan in the September
19, 2002 order fall short of the mark, we cannot conclude that her argumentslack no factual or legal
support. Accordingly, wedeny Dr. Shofner’ srequest that Dr. Kalisz be ordered to pay hisappellate
legal expenses.

VI.

Weaffirm the portion of the June 10, 2003 order making the parenting planin the September
19, 2002 order permanent and remand the case to the tria court for further proceedings consistent
with this opinion. We tax the costs of this appea in equal proportions to the parties and their
sureties for which execution, if necessary, may issue.

WILLIAM C. KOCH, JR., P.J., M.S.
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