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This litigation focuses on the ownership of 36 acres of
farmand in Monroe County. The plaintiff clainms that she is the
fee sinple owner of the property by virtue of the hol ographic
wll of WIlliamP. Avery, the man with whom she |ived from 1980
until his death by suicide on May 28, 1994. The trial court held
that a two-acre tract,! including a house, passed absolutely to
the plaintiff under the ternms of the wll, but that the remaining
34 acres “passed under [a] resulting trust to the defendants.”
The plaintiff appealed, arguing that the trial court erred in
finding that a resulting trust was created with respect to the 34

acres.

The defendants’ position on this appeal is best

illustrated by the follow ng | anguage in their brief:

[ The defendants are] in a unique position in

this case, agreeing with the Chancellor as to
the result, but disagreeing with the Court as
to the route for reaching his concl usion.

[ The defendants’] position is that under the
evi dence submtted at the original hearing,
the Trial Court should have concl uded that
the will of WIlliamP. Avery shoul d have been
construed to pass the home where he |ived
with the Appellant, along with his personal
property and a 2-acre tract upon which the
house was | ocated, to the Appellant, and that
the bal ance of his estate should pass by

i ntestate succession to his grandnot her,

Mart ha Terrell.

I. Procedural Hi story

This tract is not otherwise identified in the trial court’s judgment;
but there is nothing in the record to indicate that the 36-acre tract was ever
subdi vi ded.



The plaintiff, Deborah Smalling, filed an action for
decl aratory judgnent asking the court below to construe M.
Avery’s hol ographic will. She naned as defendants M. Avery’s
95-year old maternal grandnother, Martha Terrell, and his 75-year

old aunt, Wade Terrell Donaghey.?

The defendants filed their answer, which asserted,

anong ot her things,

that the parties defendant have over the
years assuned that the conveyance to WIIliam
P. Avery [from his nother, Peggy T. Avery]
was a conveyance in trust for the use and
benefit of all the nmenbers of the famly,
since all the famly resides on the property
and WlliamP. Avery was the youngest and
only mal e nmenber of the famly, and that
[Peggy T. Avery], his nother, was suffering
fromterm nal cancer, which took her life
prior to his.

On May 22, 1995, the trial court conducted a non-jury
hearing. The only witnesses were the plaintiff and Wade Terrel
Donaghey. The transcript is only 37 pages in length. Follow ng
that hearing, the trial court announced fromthe bench that he
thought that all of the 36 acres passed under M. Avery's wll.

He expressed this caveat:

It’s before me on the interpretation of a
will. | think that the property passes under
this will. But |I don't feel that it would be
right for nme to say this is an interpretation
of the will which would preclude this |ady
frompursuing an action for a resulting trust
or maybe sone kind of a conprom se.

’The defendants’ ages are as of November 28, 1995, the date of the I|ast
heari ng bel ow.



The Chancell or then indicated that he would permt the defendants
to amend their answer to add a counterclai mseeking a declaration
that 34 acres passed subject to a resulting trust in their favor.
This the defendants did on July 20, 1995. The plaintiff joined

i ssue on the counterclaim and a further hearing was conducted by
the trial court on Novenmber 28, 1995. Only Ms. Donaghey
testified at the second hearing. Her testinony spans only el even

pages of transcript.

At the conclusion of the second hearing, the trial
court took the matter under advi senent, subsequently rendered a
menor andum opi ni on, and thereafter entered a judgnent finding a

resulting trust as to 34 of the 36 acres.

I1. Fact s

The evi dence, neager though it is, proved facts that
are not in serious dispute. 1In 1972, Peggy T. Avery bought 36
acres of farmland in Monroe County. |In order to finance the
purchase of that property and other property? she borrowed

$32,500 fromthe Federal Land Bank.

Ms. Avery and her teenage twi n boys, Phil and WIIliam
noved into the residence on the 36 acres. M. Avery's nother,

Martha Terrell, noved with them

The plaintiff noved in with WIlliamP. Avery in 1980.

WIlliamP. Avery and the plaintiff later built a house on the

%The other property was apparently sold during Ms. Avery's lifetime.
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property, utilizing their wages and savings. They noved into the

new y constructed house in 1989.

Wlliamis twin brother, Phil, also started a house on

the property, but he died before it could be conpleted.

Ms. Avery was survived by her sister, Wade Terrel
Donaghey, who lived in California until her retirenent in 1985.
Because of Ms. Avery’s financial problens, M. Donaghey,
begi nning in 1981, made her sister’s nortgage paynents to the
Federal Land Bank. When she retired, Ms. Donaghey returned to
Monroe County, taking up residence with her sister and the others

on the 36-acre tract of property.

Fol l owi ng her son Phil’s death, Ms. Avery executed a
warranty deed to her surviving son of a “one-half (1/2) undivided
interest for the purpose of creating a tenancy in common, wth
the right of survivorship” in the 36-acre tract. The deed was

execut ed August 4, 1988, and recorded the next day.*

Peggy T. Avery died in Cctober, 1993. Her son, WIIliam
P. Avery, commtted suicide the following year. The plaintiff
and M. Avery were living together at the tinme of his death.

They had never nmarried.

Following M. Avery's death, the plaintiff discovered

his hol ographic will in their residence. It provides as follows:

“The appellees incorrectly argue that there is no evidence that M.
Avery was ever aware of the deed. Recordation gives rise to a rebuttable
presunption of delivery. Ellison v. Garber, 287 S.W 2d 564, 568 (Tenn. App.
1955) .



1-19-93

| would |ike Deborah to have ny honme and
property to nmaintain and keep with the hope
that she may find the confort and
I ndependence that has been denied ne. She
has been ny | ove and faithful consort and has
given nme untold support and happi ness. Wrds
fail ne.

/s WIlliamP. Avery

This is ny true will and testanment reaffirned

today, nmy mnd is clear as is ny intent.
3-24-93 /sl WIlliamP. Avery

Dec. 24, 1993 One g-- d--- f----- up year. Deb’s
been nmore faithfull [sic] and supportive than

| could ask and of course this docunent is ny

true will.

M. Avery’'s will was admitted to probate in solem form
on Decenber 9, 1994. Prior to that date, M. Avery’s
grandnot her, Martha Terrell, deeded the same 36-acre tract of
| and to Ms. Donaghey. The deed is dated August 4, 1994. It was
recorded the next day. Like the earlier deed to M. Avery, it is
a deed absolute on its face. It recites that M. Avery died

Intestate, leaving Martha Terrell “as his sole heir at |aw.

Ms. Donaghey testified that she nmade the nortgage
paynents to the Federal Land Bank from 1981 up to the tine of
trial, including a paynent of $157.06 for the nmonth of Novenber,
1995.° She proved nortgage paynents totaling $32,200. She also
subm tted evidence that she had paid taxes on the property
totaling $3,824.16 for the period 1983-1994. 1In 1986, Ms.

Donaghey borrowed $5,000 and put a new well on the property.

There was a bal ance due on the mortgage debt of an unspecified amount
at the time of the hearings bel ow.



Ms. Donaghey did not pay rent as such during the tine

she resided with her famly on the farm

Ms. Donaghey did not file a claimagainst M. Avery’'s
estate for any of the paynents nmade by her. By the sane token,
there is no proof in the record that she filed a cl ai magai nst

her |ate sister’s estate.

1. Law

This court has cited with approval the definition of a
resulting trust found in G bson’'s Suits in Chancery, 8§ 382

(I'nman, 7th Ed. 1988):

Resulting trusts are those which arise where
the legal estate is disposed of, or acquired,
W t hout bad faith, and under such

ci rcunstances that Equity infers or assunes
that the beneficial interest in said estate
Is not to go wth the legal title. These
trusts are sonetines called presunptive
trusts, because the |aw presunmes themto be
I ntended by the parties fromthe nature and
character of their transactions. They are,
however, generally called resulting trusts,
because the trust is the result which Equity
attaches to the particular transaction.

Id. (Enphasis in original). See Estate of Wardell ex rel
Wardell v. Dailey, 674 S.W2d 293, 295 (Tenn. App. 1983). A
court’s power to declare a resulting trust applies to rea
property as well as personal property. 1Id. “To establish a
resulting trust upon land, it is a general principle that the

trust nust arise at the tine of the purchase, attach to the title



at that tine and not arise out of any subsequent contract or
transaction.” Livesay v. Keaton, 611 S.W2d 581, 584 (Tenn. App.

1980) .

It is the nature of resulting trusts that they are
normal |y established by parol evidence. Estate of Wardell, 674
S.W2d at 295; Bright v. Bright, 729 S .W2d 106, 110 (Tenn. App.

1986) .

Aresulting trust is a judge-fornulated “creature” by
which the judicial authority is able “to reach an interest in
property belonging to one person yet titled in and held by
another.” Wells v. Wlls, 556 S.W2d 769, 771 (Tenn. App. 1977).
We have held that the underlying principle of all resulting

trusts is the equitable theory of consideration, i.e.,

that the paynment of a val uabl e consideration
draws to it the beneficial ownership; that a
trust follows or goes with the rea

consi deration, or results to himfrom whom
the consideration actually cones; that the
owner of the noney that pays for the property
shoul d be the owner of the property.

Li vesay, 611 S.W2d at 584 (citing Geene v. Greene, 38 Tenn
App. 238, 272 S.W2d 483, 487 (1954)). “[A] resulting trust
arises, if at all, fromthe fact of paynent of the consideration
by the cestui que trust, and not from any agreenent of the

parties.” Livesay, 611 S.W2d at 584.

Strict proof of a resulting trust is required:



when one attenpts to create a resulting
trust on the basis of parol evidence, such a
trust nust be shown by nore than a nere
preponderance of the evidence. (citations
omtted). Instead, “[while an inplied or
resulting trust may be established by parol
evi dence, yet both upon reason and authority

the courts will not enforce it, unless it be
est abl i shed by the nost convincing and
i rrefragabl e evidence. In other words, it

must be sustained by proof of the clearest
and nost convincing character. To sustain a
resulting trust upon parol evidence in the
teeth of the terms of the witten instrunent,
It is not essential that the evidence be of a
character to renove all reasonabl e doubt, but
only that it be so clear, cogent and
convincing as to overcone the opposing

evi dence, coupled with the presunption that
obtains in favor of the witten instrunent.”

Estate of Wardell, 674 S.W2d at 295 (quoting from Savage v.

Savage, 4 Tenn. App. 277, 285 (1927)).

V. Analysis

As previously indicated, the appellees’ brief questions
the “resulting trust” rational e adopted by the trial court.
While arguing that a finding of a resulting trust is preferable
to an outright finding in favor of the appellant, they urge us to
take anot her approach -- to find instead that M. Avery intended
to pass to the plaintiff only “a 2-acre tract upon which the
house was | ocated.” They ask us to hold that the remai ning 34
acres passed to M. Avery’'s grandnother by intestate succession,
and then to Ms. Donaghey in fee sinple by virtue of the deed to
her fromthe grandnother. They argue that the will should not be

construed to pass all of the 36 acres.



In construing M. Avery’'s will, we are bound to foll ow

the “cardinal rule” in will construction cases:

the court seeks to discover the intention of
the testat[or] and to this rule all other
rules of construction nust yield.

Lewis v. Darnell, 580 S.W2d 572, 574 (Tenn. App. 1978). In

construing a holographic will, it is our duty “to give nore
liberality toward the construction of the instrunment.” I1d.
The will in this case expresses the testator’s intent

that the plaintiff “have nmy hone and property.” The appell ees
contend that with respect to M. Avery’'s real property, this
provi sion only nmeans his house and two acres. W do not

under stand how the appell ees can interpret “home and property”
narromy to only include two acres of ground. This
interpretation is no nore reasonable than one that finds a gift
of one acre, or five acres, or any other acreage |ess than the

full 36 acres.

“Tennessee common law . . . enbodi es an expansive view
of property.” State ex rel. Elvis Presley v. Crowell, 733 S.wW2d
89, 97 (Tenn. App. 1987). “Property” is said to include “al

rights that have value.” Id.

We know of no reason to interpret the word “property”,
as found in M. Avery’'s will, in a narrow fashion. H's very warm
feelings toward the plaintiff, as expressed in his own hand, are

abundantly clear on the face of the instrunment. There is nothing
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about those feelings that is inconsistent with an unconditi onal
passing of all of his property; on the contrary, they are totally
consistent wth such an expansive gift. It should also be noted
that the will does not purport to pass any of his property to
anyone else. Qur holding is also consistent with the strong
presunption that a person who |l eaves a will does not intend to
die intestate as to any of his or her property. Brundige v.

Al exander, 547 S.W2d 232, 236 (Tenn. 1976); WIIlianson v.

Brownl ow, 410 S.W2d 878, 880 (Tenn. 1967).

W find the appellees’ argunment that the will, on its
face, only passes two acres of ground to be contrary to the

wei ght of the evidence. W therefore reject it.

W also find that the evidence preponderates agai nst
the trial court’s findings that the deed, absolute on its face,
fromPeggy T. Avery to WIlliamP. Avery only conveyed two of the
36 acres in fee sinple and that the bal ance “passed under the
resulting trust to the defendants.” Rule 13(d), T.R A P. As
opposed to the appellees’ main argunent, the trial court
concl uded that “property” as that termwas used in the wl|
included all of M. Avery' s property that he could pass in fee
sinple. The trial court concluded that 34 of the 36 acres did
not pass in fee to M. Avery by virtue of the deed fromhis
not her, and hence coul d not pass unconditionally under the wll.

W di sagree.

We do not believe this is an appropriate case for the

i nposition of an equitable trust. There is no proof that any
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paynents nade by Ms. Donaghey were intended by her to extract an
interest in any part of the 36-acre farm Furthernore, there is
nothing in the record to indicate that she expected to receive an
interest in the property by virtue of the nortgage paynents, the
tax paynents, or the noney expended by her for the digging of the
well. The best evidence of this is her own testinony. She
testified that she was with her sister when she went to the
office of attorney J. Lewis Kinnard to execute the deed to her

son WIIliam

Q Were you aware that that deed was being

execut ed?

A Was | aware?

Q Yes.

A Yes, | was aware of it.

Q Do you renenber any of the details about

?

—+

A Not hi ng except ny sister just wanted to
do it because otherw se the farm woul d have
been split half and half between the twin
sons and since one of them had been kill ed
she wanted the other one to have it all.
That's all. She wanted to do it so that if
anyt hi ng ever happened to her, you know, he
woul dn’t have any probl ens.

Q Were you present when --
Yes.

--it was actually done?

> O >

Yes.

* * *

Q You knew your sister was meking this
deed.

A Ch, yes. Yes, | was with her.

Q You went with her.

12



A Yes.

Q And did you voice any objection to the deed --
A No, | did not.

Q -- as it was witten?

A No.

Q And so you knew the property was bei ng conveyed
absolutely to --

A To Bill --

Q -- Bill.

A -- her son. Yes.

Q Well, she conveyed one-half interest for the
pur pose of creating a tenancy in common with right
of survivorship. It was her desire that he woul d
have this at her death. |Is that correct?

A That’s right, yes.
Q Because she had no other children |iving.
A No, no other children.

Q And he was her sole heir. Did you object to the
deed?

A No, | didn't object to it.

This testinony is totally inconsistent with any thought by Ms.
Donaghey that her paynents on the various obligations woul d
result in a beneficial interest in any of the 36 acres. Her
paynents clearly were not consideration for the transfer of any
of the acreage. The facts do not give rise to a trust at the
time Ms. Avery deeded the property to her son. There is no
testinmony in the record that Ms. Avery ever said anything to

i ndicate that she wanted any of the property to go to her nother
or sister. Furthernore, there is nothing in the record to give

rise to a presunption that Ms. Avery intended that her son would

13



hold the property in trust for the defendants. Certainly, a

trust is not made out by clear and convinci ng evi dence.

Ms. Donaghey nade it clear in her testinony that she
made the various paynents because her sister needed her financi al

hel p, and not because she expected an interest in the |and:

Q Al right. Had you had any deal i ngs
with themas far as the [36-acre tract] is
concerned prior to 19867

A Yes. | have made paynents, nade the
paynents on the farm since 1981. Decenber of
1981 | started nmaking the paynents.

Q VWhat were you doing at that tinme?

A | was working in California for Santa Fe
Rai | r oad.

Q And what was your, did you have any
particul ar agreenent about --

A No, no agreenent. | was just hel ping
out financially. That's all.

* * *

Q And nobody made you pay any rent, did
they, for living there in the home?

A Nobody demanded | pay the rent. | did
it because they needed the financial help.

* * *

Q And this debt that we are tal ki ng about
to Federal Land Bank, that was a debt that
Peggy Avery owed; is that correct?

A That’s the -- Peggy Avery may have owed

it but | started nmaking the paynents in ‘81
because they needed financial help.

I n our opinion, the evidence preponderates agai nst the
trial court’s finding that the deed to M. Avery, as to 34 acres,

absolute on its face, was subject to a resulting trust.
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The judgnent of the trial court is vacated. This case
is remanded to the trial court for the entry of an order
construing the last will and testanment of WIlliamP. Avery to
vest all of the latter’s property, real, personal, and m xed,
including all of the 36 acres and appurtenances, in the plaintiff
Deborah Smalling in fee sinple. Costs on appeal are taxed and

assessed to the appell ees.

Charl es D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMirray, J.
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Def endant s- Appel | ees

CONCURRI NG OPI NI ON

| concur in the reasoning and the result reached by the
maj ority opinion, but wite separately to point out that in ny
vi ew t he | anguage contained in the deed fromMs. Avery to her
son is a contradiction in terns because of the recital in the
deed that the conveyance is "for the purpose of creating a

tenancy in common, with a right of survivorship."”
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| recognize that it has been held that both a tenancy
in common and joint tenancy are included in the term co-tenancy.

Hal lmark v. Tidwell, 849 S.W2d 787 (Tenn. App.1992). However,

traditionally there is no right of survivorship in a tenancy in
comon as there was in a joint tenancy prior to the enactnent of
T.C. A 66-1-107,° which abolished joint tenancy survivorship. In
this regard, | do note that a right of survivorship in a joint

t enancy continues to be recogni zed when, as here, such an intent

is expressed by the grantor.

Houston M Goddard, P.J.

6 It has al so been held that the conmmon | aw unities--time, title,
interest and possession--have become academ c since enactment of the statute.
Jones v. Jones, 185 Tenn. 586, 206 S.W 2d 801 (1947).
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