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AFFI RVED AND REMANDED Susano, J.
This intra-famly |l egal dispute arose out of a real

property transfer fromthe now deceased d enn P. Wbb, Sr. (“M.
Webb”) to his son, the defendant denn P. Wbb, Jr. (“Pat Wbb").
One of M. Webb’'s daughters, Patty Wbb, filed this action
seeking to set aside a warranty deed to Pat Wbb conveying M.
Webb’s interest in a nine-acre tract of property. She also
sought! to invalidate a power of attorney that M. Wbb had
granted to Pat Webb imediately following M. Wbb s execution of
the warranty deed. Less than a nonth after these docunents were
executed, M. Webb died, and the executor of his estate, First
Tennessee Bank, N. A (“First Tennessee”), was substituted as
plaintiff in this litigation. Followi ng a bench trial, the court
held that the execution of the power of attorney had created a
confidential relationship between M. Wbb and his son, thus
giving rise to a presunption that Pat Webb had procured the
conveyance of the subject property by undue influence. The trial
court found that this presunption had not been rebutted by clear
and convinci ng evidence and, consequently, set aside the warranty
deed. Pat Webb appeal ed, raising the follow ng two i ssues, as

taken verbatimfromhis brief:

1. Did the Chancellor err in expanding
Mat | ock v. Sinpson, 902 S.W2d 382 (Tenn.
1995), beyond its |anguage and intent to
presune, as a matter of law, that Aenn P
Webb, Jr. unduly influenced his father, where
his father first executed a warranty deed in
favor of denn P. Webb, Jr. and | ater granted
A enn P. Webb, Jr. an unrestricted power of
attorney?

2. D dthe Chancellor err by finding no
evi dence that G enn P. Wbb, Sr. had
i ndependent advi ce avail abl e regardi ng the

This matter is not before us on this appeal .
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execution of the warranty deed in favor of

d enn P. Webb, Jr. where the evidence showed
that denn P. Wbb, Sr. had talked to his own
attorney, Fred T. Hanzelik?

Fact s

M. Webb was the father of four children - his
nanmesake, Pat Webb, Barbara Stanfield, Patty Wbb and Debbie
Webb. He originally placed the fee in the subject property,
whi ch consists of approximtely nine acres, into a trust for the
benefit of his children. At sone point, M. Wbb allowed his
daught er, Barbara, and her husband, Paul Stanfield, to nove their
nobi | e hone busi ness onto the subject property. |In exchange, the
Stanfields were to pay rent to Patty Webb and to First Tennessee,
as trustee for Debbie Webb, who suffers froma nental disability.
The Stanfields al so agreed to enpl oy Debbie at their nobile hone
busi ness. Sone tine |ater, however, M. Wbb determ ned that the
Stanfi el ds had not made the rental paynents for Debbie s benefit.
Believing that the Stanfields had al so m streated Debbie, M.
Webb sought to reacquire the property fromhis children. He
purchased the one-fourth interests of Pat, Patty and Debbi e, but
Barbara refused to sell the remaining one-fourth interest vested

in her.

M. Webb subsequently filed a partition suit in
Ham | ton County G rcuit Court seeking to have the property sold.
M. Webb was represented in that action by two attorneys, Fred
Hanzel ik and Brian Mansfield. The G rcuit Court entered an order

directing the sale of the property, but that judgnment was



appeal ed.?> While the appeal was pending, M. Wbb suffered a
serious decline in his health. On Decenber 24, 1994, he executed
a power of attorney appointing Patty Webb as his attorney-in-
fact. On January 17, 1995, M. Wbb executed anot her power of
attorney to Patty Webb authorizing her to nmake deci si ons
regarding his health care. Shortly thereafter, however, M. Wbb

becane upset with the way Patty was using the power of attorney.?

As his physical condition deteriorated, M. Wbb was
hospitalized at various tinmes between January 18 and his death on
March 6, 1995. On February 15, 1995, while bedridden at hone,

M. Webb executed a warranty deed transferring his three-fourths
interest in the subject property to Pat Webb. |Immediately
thereafter, he executed a new power of attorney in favor of Pat
Webb and revoked the two powers of attorney granted to Patty
Webb. Although M. Wbb was not hospitalized when he executed

t hese docunents, he returned to the hospital on February 18 and

apparently remained there until his death on March 6, 1995.

On February 17, 1995, Patty Webb filed the conplaint in
this case, seeking an order restraining Pat Webb frominterfering
with her duties as M. Wbb’'s attorney-in-fact, as well as an
order setting aside the February 15, 1995 warranty deed. As
previously indicated, First Tennessee, as executor of M. Wbb's

estate, subsequently was substituted as plaintiff.

2According to the records of the Clerk of the Court of Appeals, the
earlier appeal was dism ssed as premature on March 27, 1995

%The record indicates that Patty Webb took away her father’'s billfold

removed funds froma joint account with M. Webb and deposited theminto an
account in her name, and opened his safe-deposit box.
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The case proceeded to trial, at which tinme various
W tnesses testified as to M. Wbb's intentions regarding the
subj ect property, as well as his physical and nental condition on
and around February 15, 1995. Dr. Mary C. Hanmock, who treated
M. Webb, testified by deposition that M. Wbb had suffered from
congestive heart disease, obstructive pul nonary di sease, and
denentia, and that his nental condition had fluctuated in direct
proportion to his physical state. She stated that M. Wbb had
been hospitalized fromJanuary 31, 1995 to February 9, 1995, and
that he had been readmtted to the hospital on February 18, at
which time he had, in her opinion, been incapable of reading or
under st andi ng docunents. Dr. Hammock testified that although she
did not see M. Wbb on February 15, it is likely that he was

already into his last illness at that tine.

Several w tnesses testified that M. Wbb was coherent
on February 15, when he executed the docunents in question, and
t hat he had been fully aware of what he was doing at the tine.
However, there is a conflict in the testinony regarding M.
Webb’ s intentions in executing those docunents. For exanpl e,
Brian Mansfield testified that M. Wbb had expressed a desire
that the property be held for the benefit of his daughters, Patty
and Debbie. This testinony was reinforced by Harry Mansfield,
M. Webb's friend, who stated that M. Wbb had told himhe had
pl aced the property in his son’s nanme so that he could handle its
sal e and then give the proceeds to Patty and Debbie. Patty Wbb
and Barbara Stanfield each testified that Pat Wbb had told them
that their father had placed the property in his nanme so he could
handl e the pendi ng appeal of the partition suit. Fred HanzeliKk,

one of M. Wbb's attorneys, testified that M. Wbb had



expl ained to himthat he had executed the warranty deed to enabl e
Pat Webb to use the property for his business, and to keep the
Stanfields fromusing it. Pat Wbb, for his part, testified that

his father had wanted himto have the property.

At the conclusion of the trial, the trial court found
that there was “overwhel m ng evidence in the record that the
| egal effect of [the warranty deed] was to actually frustrate M.
Webb, Sr.’s intentions of providing for his daughters, Debbie and
Patty.” It also held that the February 15, 1995, power of
attorney had created a confidential relationship between Pat Wbb
and his father, and that the fact that the power of attorney was
executed imedi ately after, rather than before, the signing of
the warranty deed was of no consequence. Thus, the trial court
found that, in accordance with Matlock v. Sinpson, 902 S.W2d 384
(Tenn. 1995), the confidential relationship gave rise to a
presunpti on of undue influence on the part of Pat Wbb in
securing the transfer of the subject property. It went on to
find that this presunption had not been rebutted by clear and
convi nci ng evidence of the fairness of the transfer of the rea
property. Specifically, the trial court noted an absence of any
evidence to indicate that M. Wbb had received the benefit of
i ndependent advice. Accordingly, the trial court ordered that
the warranty deed be set aside, and that ownership of the three-
fourths interest in the property be restored to M. Wbb’'s

estate.*

“The trial court also ruled on several claims not relevant to this
appeal. The court’s orders include the entry of a judgment in favor of First
Tennessee and agai nst Pat Webb for the bal ance owed on certain nmobile hones
purchased by M. Webb, as well as the dism ssal of a third-party claim brought
by Pat Webb against the Stanfields, the dism ssal of various counterclains
brought by the parties, and the dism ssal of the Estate’'s claimfor rent
agai nst Pat Webb. No issues as to these determ nations are raised on this
appeal .






1. Standard of Revi ew

Qur review of this non-jury case is de novo upon the
record of the proceedi ngs bel ow; however, that record cones to us
wWth a presunption that the trial court’s factual findings are
correct. Rule 13(d), T.R A P. W nust honor this presunption
unless we find that the evidence preponderates agai nst those
findings. 1d.; Union Carbide Corp. v. Huddl eston, 854 S. W2d 87,
91 (Tenn. 1993); A d Farm Bakery, Inc. v. Maxwell Assoc., 872
S.W2d 682, 684 (Tenn.App. 1993). The trial court’s concl usions
of law, however, are not afforded the sanme deference. Canpbel
v. Florida Steel Corp., 919 S.W2d 26, 35 (Tenn. 1996); Presley

v. Bennett, 860 S.W2d 857, 859 (Tenn. 1993).

We also note the well-settled principle that because
the trial court is in the best position to assess the credibility
of the witnesses, such determnations are entitled to great
wei ght on appeal. Kellerman v. Food Lion, Inc., 929 S.W2d 333,
335 (Tenn. 1996); Massengale v. Mssengale, 915 S.W2d 818, 819
(Tenn. App. 1995). In the past, we have applied this deferenti al
standard in an action to set aside a deed conveying real
property. See Brown v. Wik, 725 S.W2d 938, 946 (Tenn. App.

1983) .

I11. Applicable Law

The general rule applicable in this case provides that

[where] a confidential relationship [exists],
foll owed by a transacti on wherein the
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dom nant party receives a benefit fromthe

ot her party, a presunption of undue influence
arises, that may be rebutted only by clear
and convinci ng evidence of the fairness of

t he transaction.

Mat | ock v. Sinpson, 902 S.W2d 384, 386 (Tenn. 1995); see al so,
Johnson v. Craycraft, 914 S.W2d 506, 510-11 (Tenn. App. 1995);
Brown v. Weik, 725 S.W2d 938, 945 (Tenn. App. 1983). A
“confidential relationship” has been defined in general terns as
“any relationship which gives one person dom nion and contro

over another.” Mtchell v. Smth, 779 S.W2d 384, 389 (Tenn. App.
1989); Kelly v. Allen, 558 S.W2d 845, 848 (Tenn. 1977). The
Suprene Court has noted that the normal parent-child relationship
is not per se a confidential relationship. Mtlock, 902 S. W 2d
at 385 (citing Kelly, 558 S.W2d at 848); see also, Mtchell, 779
S.W2d at 389. However, the Suprene Court has held that “an
unrestricted power of attorney, in and of itself, creates a
confidential relationship between the parties.” Matlock, 902

S.W2d at 386 (citing Mtchell, 779 S.W2d at 389).

The burden of proof as to a confidential relationship
rests with the party claimng the existence of such a
rel ati onship. Brown, 725 S.W2d at 945. As stated in Mtl ock,
once a confidential relationship is established and a presunption
of undue influence arises, the presunption may be overcome only
by cl ear and convi ncing evidence that the transaction was fair.?®

Id. at 386; see al so, Johnson, 914 S.W2d at 510-11. One, but

Cl ear and convincing evidence” is defined as t hat measure or degree
of proof which will produce in the mnd of the trier of fact a firm belief or
conviction as to the truth of the allegations sought to be established.’”

W ltcher v. Bradley, 708 S.W2d 407, 411 (Tenn. App. 1985) (quoting from Turner
v. Lutz, 685 S.W2d 356 (Tex.App. 1985)).
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certainly not the only, way of proving fairness so as to rebut
the presunption is to establish that the donor had the benefit of
I ndependent advice prior to the transaction. Richnond v.
Christian, 555 S.W2d 105, 107-08 (Tenn. 1977); Bills v. Lindsay,
909 S.W2d 434, 441 (Tenn. App. 1993). The Suprene Court has

descri bed adequat e i ndependent advice as fol |l ows:

proper independent advice in this connection
means that the donor had the prelimnary
benefit of conferring fully and privately
upon the subject of his intended gift with a
person who was not only conpetent to inform
himcorrectly as to its | egal effect but who
was furthernore so disassociated fromthe
interests of the donee as to be in a position
to advise with the donor inpartially and
confidently as to the consequences to hinself
of his proposed benefactions.

Ri chnmond, 555 S.W2d at 109 (quoting from Turner v. Leathers, 232

S.W2d 269, 271 (Tenn. 1950)) (enphasis in Ri chnmond opinion.)

V. Analysis

We shall first address the question of whether the
trial court erred in presum ng undue influence based on the
confidential relationship between M. Wbb and his son. Pat Wbb
insists that because the power of attorney in his favor was
executed after the warranty deed -- albeit inmediately follow ng
the deed’s execution -- no such confidential relationship existed
at the time the property was conveyed, and that the trial court
thus erred in finding that the presunption of undue influence had
arisen as to that transaction. In support of his argunent, Pat

Webb points to the | anguage of Matl ock, which states that the
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presunpti on of undue influence arises where there is “a
confidential relationship, followed by a transaction wherein the
dom nant party receives a benefit fromthe other party....”
Mat | ock, 902 S.W2d at 386 (enphasis added). He also cites the
Johnson case, cited above, as well as the unreported decision of
this court in Garton v. Norman, 1996 W. 325215 (Tenn. App., June
14, 1996). |In Johnson, we found that the presunption of undue

i nfluence had arisen as to transactions after, but not before,
the execution of a power of attorney. |Id. at 510-11. Likew se,
in Garton, we held that a confidential relationship did not arise
until the power of attorney in question becane effective. 1d. at

*5.

Despite these hol dings, we cannot agree with Pat Webb’'s
assertion. Al though Mtl ock, Johnson and Garton indicate that a
confidential relationship does not arise until an unrestricted
power of attorney becones effective, Pat Wbb acknow edges -- and
we agree -- that none of these cases address the situation where,
as here, a power of attorney is executed at essentially the sane
time as the challenged transfer. See Matlock, 902 S.W2d at 385-
86; Johnson, 914 S.W2d at 510-12;°% Garton, 1996 W. at *2-5. W
believe that where a power of attorney is executed
cont enpor aneously with a warranty deed conveying property to the
party who is nanmed attorney-in-fact, there is no | ega
significance to the order in which the two docunents are

executed. \Wiether the two events are sufficiently

b n Johnson, one of the challenged transactions occurred on the same day
t he power of attorney was executed; but the opinion does not indicate whether
it occurred before or after the power of attorney was granted. In any event,
the issue now before us was not raised in Johnson.
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cont enpor aneous necessarily will depend on the facts of each
case. In this instance, the record reflects that M. Wbb
executed the power of attorney within mnutes of the execution of
the warranty deed, and as a part of the sane “sitting.” Hence,
the execution of the two docunents can be fairly described as one
I ntegrated transaction. Under these circunstances, we cannot say
that the trial court erred in applying the presunption of undue

i nfl uence to the conveyance of the property in question.’

Accordingly, Pat Webb’s first issue is found to be without nerit.

Pat Webb next contends that the trial court erred in
finding that there was no evidence that M. Wbb had received the
benefit of independent advice regarding the execution of the
warranty deed. Specifically, he argues that M. Wbb did consult

with his own attorney, Fred Hanzelik, regarding the transaction.

As indicated earlier, proof of independent advice
sufficient to rebut the presunption of undue influence requires
proof that the donor had the opportunity to confer “fully and
privately” with one who was conpetent to advise himregarding the
effect of the gift and who was “so di sassociated fromthe
interests of the donee” as to be able to advise the donor

inpartially. Richnond v. Christian, 555 S.W2d 105, 109 (Tenn.

1977); Turner v. Leathers, 232 S.W2d 269, 271 (Tenn. 1950).

'Pat Webb also insists that the presumpti on of undue influence should
not be applied because the power of attorney and the warranty deed were
unrel ated to one anot her. However, even if true, this fact is of no
consequence. The rule of Matlock is not dependent upon such circumstances,
see Matlock, 902 S.W2d at 385-86; in this case, Pat Webb was in a
confidential relationship with, and received a benefit from his father.
Thus, the presunption of undue influence was applicable to the conveyance of
the subject property.
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In the instant case, the trial court found that the
power of attorney was prepared by Fred Hanzelik at Pat Wbb's
request, and, that Hanzelik was then acting as Pat Webb’'s
attorney.® It further found that M. Wbb had not understood the
ram fications of his execution of the power of attorney, even
t hough he had discussed it with Hanzelik. The trial court also
noted that the warranty deed had been prepared by an individual
-- not Hanzelik -- who had never talked to M. Wbb. That
i ndi vi dual had prepared the deed at the direction of an enpl oyee
of Pat Webb. There is no evidence that Hanzeli k or any other
conpet ent person advised M. Wbb regarding the warranty deed
prior to its execution on February 15, 1995.° The trial court
concl uded that there was “overwhel m ng evidence... that the |egal
effect of [the warranty deed] was to actually frustrate M. Wbb,
Sr.”s intentions of providing for his daughters, Debbie and

Patty.”

The question of whether a donor has had the benefit of
the requisite i ndependent advice necessarily turns on the facts
of each case, and, obviously, the testinmony of the witnesses. As
we have noted, the trial court is in the best position to assess
the credibility of the w tnesses; thus, such determ nations are
af forded great deference. Kellerman v. Food Lion, Inc., 929

S.W2d 333, 335 (Tenn. 1996); Massengal e v. Massengal e, 915

S.W2d 818, 819 (Tenn. App. 1995); Brown v. Weik, 725 S. W 2d 938,

8 n the past, Hanzelik had performed | egal services for both of the
Webbs.

®The record indicates that Hanzelik met with M. Webb on an undiscl osed
date prior to February 15, 1995. MWhile it is clear that they discussed the
power of attorney, there is no evidence that Hanzelik advised M. Wbb
regardi ng the | egal consequences of executing an unconditional warranty deed
conveying the subject property to his son
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946 (Tenn.App. 1983). 1In the instant case, the trial judge nade
an assessnent of the credibility of the various w tnesses and
determ ned that M. Wbb had not received i ndependent advice
prior to conveying the subject property to his son. W cannot
say that the evidence preponderates against this finding. By the
sanme token, we do not find that the evidence preponderates
against the trial court’s concomtant holding that M. Wbb did
not fully conprehend that his unconditional execution of the

warranty deed was at variance wth his expressed intentions.

The trial court also determ ned, considering all of the
evi dence, that Pat Webb had failed to rebut the presunption of
undue i nfluence by presenting clear and convincing evidence of
the transaction’s fairness. See Mtlock, 902 S.W2d at 386;

Ri chnond, 555 S.W2d at 107-08; Johnson, 914 S.W2d at 511.
After a careful review of the record, we cannot say that the
evi dence preponderates agai nst the factual findings underlying

this determnation. Rule 13(d), T.R A P.

V. Concl usi on

It therefore results that the trial court’s order
setting aside the warranty deed because of undue influence is
affirmed. Costs on appeal are taxed to the appellant. This case
is remanded to the trial court for such further proceedi ngs as

may be necessary, consistent with this opinion.

Charl es D. Susano, Jr., J.

CONCUR:
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Her schel P. Franks, J.

WIlliamH.

| nman,

Sr. J.
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