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OPINION

The Appellant, Ricky A. Burks, was convicted by a jury of murder in the first degree and
sentencedtolifeimprisonment.! Pursuant to Rule 29 of the Tennessee Rulesof Criminal Procedure,
thetrial court set asidethejury'sverdict finding that the evidence waslegally insufficient to support
premeditation and accordingly, reduced the conviction to second-degreemurder. The Appellant was
then sentenced to forty yearsasarange |1 offender. Both the Appellant and the State appeal as of
right from the judgment of the trial court.

The following chdlenges to the conviction and sentence are raised by the Appellant:
|. Thetrial court ered in denying the motion to suppressevidence seized from the
Appdllant’svan;

[1. Thetrial court erred indenying the motion to suppress the Appellant’s October
7, 1998, statement to police;

[11. Thetria court erred in denying the motion to suppress the Appellant’s July 2,
1999, statement to Detective Mason;

IV. Thetria court erred in admitting evidence of the Appellant’ sprior assault of the
victim;

V. The trial court improperly instructed the jury after admitting evidence of the
Appellant’s prior assault of the vidim,;

V1. Thetrial court erred in admitting autopsy photographs of the victim;

VII. The trial court erred in refusing to instruct the jury on the lesser-included
offense of reckless homicide;

VIII. Theevidenceisinsufficient to support a conviction for murder in the second-
degree; and

IX. Thetrial court erred in imposing aforty-year sentence.

1On January 29, 1999, theDavidson County GrandJury retumed i ndictment number 99-A-133, charging Ricky
A. Burks with the October 6, 1998, premeditated murder of hiswife, Mary M. Lyons.
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Inits cross-appeal, the State contends that the evidence presented at trial is sufficient to support a
convictionfor first-degree murder and asksthiscourt to reinstate thejury verdict and sentenceof life
imprisonment.

After carefully reviewing the record and applicable authorities, we affirm the judgment of
the trial court. We conclude that the evidence presented at trid, while insufficient to establish
premeditation, supportsaconviction for murder inthe second degree of Mary Lyons. Additionaly,
we find the sentence imposed not excessive.

Background

On October 6, 1998, the Communications Division of the Metro Police Department received
threeanonymous 911 telephonecalls. Ricky McWright testified regarding the threetelephonecalls
made on October 6, 1998.2 Thefirst call was made at 5:15 p.m., the second at 7:19 p.m., and the
third at 7:46 p.m. Thefirst call, made by an unidentified male, reported that, while the caller was
doing some concrete work, he heard a woman and a teenager arguing. The caller added that the
following day, he returned and observed the body of a deceased woman on the porch of a vacant
house. The caller then hung up. The second phone call, made by the same unidentified male,
reiterated the fight between thewoman and the teenager and also the discovery of abody. Thecaller
provided the location as 120 Hart Lane but refused to identify himself, preferring to remain a“ Good
Samaritan.” Thefinal call was again made by the unidentified male. During thiscall, he stated that
he had overhead thewoman calling the teenager “Michael.” He also described the teenager as a
black male, approximately fifteen or sixteenyearsold. Again, herefusedto getinvolved and refused
to identify himself. All three calls were made from public telephones.

Metro Police Officer Donald Barnes was on patrol in east Nashville on October 6, 1998.
During his shift, he was dispatched to a residence located at 120 Hart Lane, a vacant house, in
responseto acall regarding a“body at that location.” On the porch of the residence, Officer Bames
“observed what he thought was a person lying on a sofa, covered by a sheet.” Upon closer
inspection, Officer Barnesrealized that the person wasa deceased female. Barnes' partner, Officer
Edward Michael Shea, testified:

[11t was an ol der house that appeared to bevacant at thetime Thebody of thevidim
was laying on a couch on the front porch. And she was partially nude, with . . .
abrasions about her arms and legs and chest area. She had lacerationsinto her head.
There was a definite state of decomposition about her due to the maggot larvae that
was present in thenostrils and the ears. And | also noticed possible ligature marks
around her neck area.

2Ricky McWright is employed as a civilian supervisor inthe CommunicationsDivision of the Metro Police
Department. The Communication Division is responsible for recording all 911 telephone calls.
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All attemptsin obtaining fingerprint evidence proved unsuccessful. No weapons or other evidence
were discovered at the crime scene. Detective Tim Mason testified that no blood was found at the
crimescene. Investigators concluded that the body had been placed at thelocation after the murder.
The victim, Mary Lyons, was subsequently identified through her fingerprints which were on file
due to her employment as a school patrol mother for the police departmert.?

On October 6™ and again on October 7", the A ppellant mentioned to his employer, Michael
Wynne, that his wife had not come home and he was concerned. Mr. Wynne suggested to the
Appellant that hefill out amissing person’ sreport. On the morning of October 7", at approximately
9:00 a.m., the Appellant, accompanied by Mr. Wynne, drove to the police station for this purpose.
At 1:42 p.m., Detective Mason talked with the Appellant regarding the murder of hiswife. In an
attempt to “figure out what happened to [the Appellant’s] wife,” Detective Mason asked the
Appellant to relate the events of the past week. The Appellant recalled:

On Monday | take[sic] my wifeand | went to my job. And we shot the breeze with
my boss man a little while. And that afternoon, when | got off, uh, I went to the
Kroger store on, uh, Dickerson Road. And uh, as| was coming intothe parking lot,
uh, Michael got out of avan with two white women. There was [sic] some kids. |
know they was[sic] white or something. And, uh, heflagged us down beforewe got
ready to park. . . .

... | went in the store and uh, when | come back out, he and my wife was [sic]
discussing something about them slipping and doing what they had to do you know

Uh, they been sleeping around. And uh . . . they had . .. started an argument.
| just left on my own. . . . [S]he dedded that she wanted to go up there and see if
there’sasignin front of the house. . . . [W]e were going to try to buy the house. . .
. [W]ewent up there, and . . . stayed there a minute or two. And then | went back,
she told methat she had to go back to the bank. Because she said we didn’t, hadn’t
got enough money for what she wanted. And shetold metoget...sheain’'t goin’
to bebut aminute. So, shesaidwell | am going in hereand you can you can pick me
up on your way back go down there. Go get you a bottle or something. So, | went
down there to get the bottle. And when | got the bottle and come back, she wasn't
there. So, | automatically left and went to the house. ... Shewasn’t there and then
| come back. . . .

... Tuesday woke up, | went to work. And . .. | told my boss, something was
bothering me. My wife, don’'t usually do that. She goes somewhere, but she comes
back. And uh, but we worked and uh | got off yesterday evening. | decided to go

3M argaret Snorten, the victim’ s sister, testified that Mary Lyonswas 5'4", weighed 115 pounds and was sixty
yearsold. Ms. Lyons was the mother of eight children and grandmother of fourteen children. Ms. Snorten related that
the Appellant and her sister maintained separate householdsand that Ms. L yonsresided with an adult daughter on Settle
Court in Nashville.
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back and back track myself. . . . | got drunk and went back to the house. . . . | seen
thissheet on thisthing. 1 knowed [sic] itwasn't her. ... Anduh, then | come made
the phone calls. | madethethreephonecalls. Because | was concerned about her and
| couldn’t, | didn’t stay there, because | couldn’t stand the sight of what | had seen.

After consultation with the District Attorney’s Office, it was decided, however, that there was
insufficient proof to charge the Appellant with the homicide. At this point, the Appellant was
permitted to leave.

DetectivesMason and M cAlister walked the Appellant to thefront of the buildingwherethey
encountered Ms. Lyons' son, Fabian. Fabian Lyons began threatening the Appellant. For hisown
safety, the Appellant was directed back into the police station into the room where he had been
previously interviewed. At this point, Detective McAlister inquired, “Well, you didn’t kill your
wife, huh?” The Appellant replied, “No, | didn’t.” McAlister responded, “Well, what’ s that blood
doing on your boots.” The Appellant then stated, “Yes, | killed her.” Shortly thereafter, the
Appellant gave the officars consent to search hisvan. Upon entering the van, the officers noticed
that the van “smelled really bad on the inside. And there were flies.” The officers also observed
blood splatters throughout the van.

TBI Special Agent Mark Squibb, a serologist, examined numerous samples of physical
evidence containing unidentified blood splatters. After collecting known specimensfrom both the
victim and the Appellant, Squibb testified at trial that the blood splatters on the Appellant’s
eyeglasses were those of Ms. Lyons, blood splatters located on ablanket found in the Appellant’s
van belonged to Ms. Lyons, and a blood sample from the victim’s pants was identified as the
Appellant’ s blood.

On July 2, 1999, while Detective Mason was trangporting the Appellant to the hospital to
have blood drawn pursuant to a search warrant, the Appdlant remarked that he wanted to plead
guilty because any sentence that he received would effectively be alifesentence. Detective Mason
asked the Appellant what he meant by that staement. The Appellant responded, “Y ou know | did
it, and that basically everybody knowsthat | did it.”

Atthe Appellant’ ssubsequent trial, Michagl Anthony Wynne, theowner of Landmark Paving
Company, stated that two months prior to the death of Ms. Lyons, he had employed the Appellant
to complete miscellaneous tasks, including operating the asphalt roller and loader. Mr. Wynne
recalled that on the morning of October 5, 1998, the Appellant reported to the shop at 6:30 am. as
usual. On this date, Mr. Wynne observed a dark-skinned woman in the Appellant’s van. The
Appellant introduced the woman aseither hisgirlfriend or hiswife. Themen did not work that day,
but Mr. Wynne gave the Appellant twenty dollars before leaving. The following morning, the
Appellant reported to work. Onthisdate, the Appellant mentioned that hiswifedid not comehome
the previous night. At lunch, Mr. Wynne noticed that the Appellant’s hands were swollen. On
October 7™, the Appellant again mentioned the disappearance of hiswife. Mr. Wynne recalled that
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the Appellant mentioned “adead woman at 120 Hart Lane” and that “he used to livein that house.”
On this date, Mr. Wynne accompanied the Appellant to the Criminal Justice Center.

Cheryl Gray, thevictim’ sdaughter-in-law, testified that on January 12, 1998, approximately
nine months previous to the murder, she was notified that Mary Lyons was admitted to Metro
Genera Hospital. Ms. Gray stated that Ms. Lyons' “face was swollen beyond recognition. ... Her
eyewas completely closed. Her arm waslaid open from a deep cut wound, almost tothebone.” The
Appellant was present in Ms. Lyons' hospital room. Ms. Lyons appeared “[s]cared, shaky, real
nervous.” Ms. Gray asked Ms. Lyonswhat waswrong. Whenthe Appellant |eft theroom for ashort
period of time, Ms. Lyons hugged Ms. Gray and whispered that “she was scared, and that [the
Appellant] had beat her.”

Dr. John E. Gerber, an assistant medical examiner, testified that an autopsy was performed
on Mary Lyonson October 7, 1998. The autopsy report revealed that, due to the presence of “blow
flies or eggs about her body,” the absence of “rigor mortis,” and “discoloration of her skin,” the
victim had been dead for one to two days before her body was discovered. The autopsy report and
photographs of the deceasad al so established the presence of abrasions and defensive woundson the
body. Dr. Gerber continued to desaribe the injuries suffered by the victim:

Over theright eye . . . alaceration. Therewere multiple contusions. . .. Ontheside
of her face. . . there were numerous rectangular abrasions. And then on the neck,
there was a series of rectangular abrasionsin here, actually, the series of somewhat
chop marks, but rectangular overal. . . . And under the chin, there were, again,
rectangular type . . . abrasions on both the right and the left side. . . . And there was
alarge mark back in through here, too, again, a somewhat rectangular abrasion that
was quite prominent. Also, on the left side of the arm . . . therés a triangular
abrasion in that order.

Dr. Gerber explained that theabrasionsto thevictim’ sface and upper extremitieswerenot consi stent
as made by afist, but were consistent with being made with a*“weapon of some sort.” The victim
was hot strangled, but there was asoft tissue hemorrhage underneath the right side of the thyroid,
indicating there was a significant amount of pressure to the neck. Dr. Gerber continued that the
causeof deathwas*asubdural hematoma,” i.e., “[w]hen thereisasignificant enough forceto cause
the veins or arteries in [the brain] to tear, [resultingin] blood collect[ing] here.” Spedfic to the
victim’'s case, the subdural hematoma was caused by the “twisting and tearing of the head and
moving about of the head so that there s enough forceto tear the vessds underneath this structure
| call the subdural area.” He opined that Mary Lyonsdid not dieimmediately but, “most likely she
became unconscious and died sometimes afterwards.”

On cross-examination, Dr. Gerber related that the autopsy report indicated that the victim’s

blood revealed “ cocainein the blood, cocethylene,” ethanol, and benzolecanine. He explained that
“[c]ocethyleneis cocaine and ethyl alcohol bonded together so they adhere to one another and form
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a compound that acts more than cocaire itself or more than alcohol itself.” Benzolecanine is a
cocaine metabolite caused by the breakdown of cocaine.

Thejury returned averdict finding the Appel lant guilty of first-degree murder and sentenced
the Appellant tolifeimprisonment. Thetrial court subsequently found the proof legally insufficient
to support premeditation and reduced the Appellant’ s conviction to second-degree murder.

I. Motionsto Suppress

A. October 7t" Statement
B. Evidence Seized from Van
C. July 2" Statement

The proof at the suppression hearing developed the following facts: On October 7™, the
Appellant went to the Criminal Justice Center and advised that he was the husband of Mary Lyons.
During his initial contact with Detective Mason, the Appellant was neither under arrest nor in
custody. After providing an initial statement, the Appellant left the building. At the front of the
building, some of thevictim'’ srel ativeshad gathered and werethreatening the Appellant. Concerned
for the Appellant’ s welfare, the officers escorted the Appellant back to the Murder Squad Office.
While in this room, Detective McAllister observed blood on the Appellant’s boots. McAllister
inquired, “ So you didn’t kill your wife.” The Appellant responded negatively. McAllister added,
“Well, what’ s that blood doing on your boots.” At this point, the Appellant dropped his head. He
was asked, “Do we need to go back in and do another truthful statement?’ The Appellant replied,
“Yes, | killed her.” To this point, no Miranda warnings had been provided.

A second interview of the Appellant wastaped. Detective Mason testifiedthat when hetook
the Appellant’ ssecond statement, he started to give Mirandawarnings, but the Appellant interrupted
him with questions and he forgot to go back through them. Specifically, the Appellant interrupted
Detective Mason' s Miranda litany, inquiring specifically about hisright to an attorney. Although
the Appellant was not freeto leave, he wasnot placed under arrest until the conclusion of the second
interview. After the second interview, the Appellant signed a consent form authorizing the search
of his van that he had driven to the Criminal Justice Center. Detective Mason stated that had the
Appellant refused to sign theconsent form, he would have taken the van into custody and obtained
a search warrant.

On July 2, 1999, a search warrant issued directing that blood samples be obtained from the
Appellant’ sperson for comparisontesting. The Appellant wastransported in custody to the hospital
to havetheblood drawn. En route, the Appellant asked Detective Mason what the State’ soffer was
and remarked that he wanted to plead guilty because any sentence he received would effectively be
alife sentence. Mason inquired asto what the Appellant meant by that statement. The Appellant
continued, “You know | did it, and that basically everybody knows that [1] did it.”
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Thetria court entered the following findings of fact and conclusions of law:

The first, No. 1, issue has to do with the statement that was given, the interview
beginning at 1:42 p.m., on October the 7. That interview there, | don’t have any
problem with. 1 think the defendant, apparently, drove himself down to the police
station. Hewas not in custody. So the Mirandadecision, and | don’t think that the
defendant really disputes that much, would not really apply. It's not a custodial
interrogation. Theinterview from 1:42 on, wherel think the defendant primarily was
saying that he didn’t do this, was giving all kinds of explanations about different
things, about the school mothers and some tall, young guy, and all these different
things, whatever it was, | don’t think that’ sreally anissue. | think that statement, for
whatever value it would have, is admissible.

| think the second statement, you can ook at it, think about it, rationalize, whatever
way you want to do, but the fact isin thissecond interview, at the very beginning of
theinterview, it was obvious that the defendant was no longer freeto go, and it was
acustodial interview, subject to the Mirandaguidelines. Thisddendant, at thevery
beginning of that interview indicates that he wanted to have an attorney. He says,
well, let me get alawyer, if you're fixing to charge me. It was obvious that he was
being charged. Therewasblood ontheboots. | think that there was groundsto make
an arrest. Later on, just a couple of minutes later, | need alawyer, Man, because |
ain't going to get the death penalty, and | need alawyer. He says that again.

Somewherea ong theline, Detective M ason does begintogive him hisrights agai nst
self-incrimination and so forth, but never really . .. gasthrough that, and apparently
never isreally given the standard Miranda warnings nor is there awaiver signed.

Detective Mason . .. acknowledges if the man wants to get an attorney, he has the
right to get an attorney. But, frankly, it’s not at issue here whether or not the man
knew that he had the right to have an attorney. It’s whether or not he was given the
opportunity to have an attorney when he's requested an attorney two or three
different times during thisinterview.

So, | think . . . inthis second interview that started on 3:10. . . p.m., on October the
7", 1998, he didn't initiate this interview. After he said he wanted an attorney, he
requested an attorney morethan once. Heredlly, frankly, never waived hisrightsto
an attorney and — and really was nat actually even warned of his rights.

So | don't think that there’ s much of anissue here on theinterview at 3:10 p.m., that
the Motion to Suppress should be granted asto that interview. . ..

Issue No. 3 has to do with the evidence from the van. | don’t think that’s much of
an issue from what I'm gathering here. The evidence in the van didn’t really do
anything that incriminated the defendant. The blood that was collected or whatever
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else that came out of this matter that started off about the shoes was actually this
defendant’s blood, so. . .

... | think with regard to the van matter and the Consent to Search of the van, | think
that’s distinguishable from the second interview. ... [The consent] was given,
apparently, according to the form, at 3:35 p.m. But | do not believe the finding of
thisCourt that requiresthis court to suppressthe evidence from the second statement
would carry over to and necessarily negate the voluntarinessof the consent that was
given to search that van.

So your Motion on that particular issueisgoing to be respectfully overruled. | think
whatever thevan has. . . isdistinguishable. .. .| think there was a consent there.
We have awritten waiver here.  And | think this defendant knew he had aright to
... hot givethe consent, but | also think, frankly, based on everythingthat I’ ve heard
here, and | did find to make the ruling on the second interview, that the officers had
probabl e cause to make an arrest and that the defendant wasin custody. He was no
longer freeto go.

And we can beat around the bush all you want to here, but, once that came out, and
Detective McAllister noticed that blood and whatever was said then or whatever,
from that point on, this man wasn’t going anywhere. And | think it was custodial,
but | do not think defeats the Consent to Search the van. So | think that searchis.
.. valid under Schneckcloth vs. Bustamonte and the Tennessee cases that go to that
issue.

The only last thing, . . . that you have is this situation on July the 2™ of 1999. The
uncontradicted testimony . . ., isthat on July the 2" of 1999, . . . Detective Mason .
.. was driving this man somewhere under a valid search warrant to get blood. . . .

.. .on the way to the hospital, without any questions being asked, because he had
been told to ask no questions, the defendant made an unsolicited, volunteered, as
opposed to voluntary . . . under Miranda, statement that was not in response to any
guestions that were being asked by Detective Mason. | think that is different from
the other interview, back whenever it wasin . . ., October the 7" — 1998 . . . in that
it was not an interrogation process that was there.

... the[Appellant] made some kind of unsolicited remarks about what was going to
happen on hiscase. .. | think that Satement can be admitted . . . Thisisjusta
volunteered, spontaneous, unsolicited remark. . . .

So the Court is of the opinion, No. 1, thefirst statement isfine. 1t wasn't custodial.
The second statement is suppressed. It was — it was in violation of the Miranda
decision. ... The third issue having to do with the Consent to Search the van, that
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Motion isrespectfully overruled. . .. Andon, finally, July the 2", apparently, three
weeksago, or whenever it would have been, on the way to the hospital, that thisman
issaying stuff, nobody iseven asking him anything. And tha’ shis problem because
it'san unsolicited, volunteered statement. And that statement can be admitted.

The Appellant now contests the rulings of the trial court asserting:

(A) the October 7" statement should have been suppressed because (1) no Miranda
warnings were given prior to the statement and (2) any statements made &ter his
boots were seized and he was no longer free to leave should be suppressed,;

(B) the evidence found in the van should have been suppressed because his consent
to search the van was not voluntarily or intelligently given;

(C) the July 2" statement should have been suppressed as violating Edwards v.
Arizona.

In reviewing a denial of a motion to suppress, this court 1ooks to the facts adduced at the
suppression hearing which are most favorable to the prevailing party. Statev. Daniel, 12 SW.3d
420, 423 (Tenn. 2000) (quoting State v. Odom, 928 S.W.2d 18, 23 (Tenn. 1996)); State v. Timothy
Walton, No. W1998-00329-SC-R11-CD (Tenn. at Jackson, Mar. 15, 2001)(not yet released for
publication). Inconsidering the evidence presented at the hearing, thiscourt extendsgreat deference
tothefact-finding of the suppression hearing judgewith respect to weighing credibility, determining
facts, and resolving conflictsin the evidence. Daniel, 12 SW.3d at 423. Indeed, thesefindingswill
be upheld unless the evidence preponderates otherwise. 1d. Furthermore, this court may consider
the entire record, including the evidence submitted both at the suppresson hearing and & trial, in
evaluating the correctness of thetrial court'sruling. Statev. Henning, 975 S.W.2d 290, 297 (Tenn.
1998). Although deferenceisgivento thetrial court's findings of fact, this court conductsits own
appraisa of the constitutional questions presented by reviewing the law and applying it to the
specificfacts of the particular case. Id. (citing Statev. Y eargan, 958 S.\W.2d 626, 629 (Tenn. 1997);
Beare v. Tennessee Dept. of Revenue, 858 S.W.2d 906, 907 (Tenn. 1993)); see adlso State v.
Timothy Walton, No. W1998-00329-SC-R11-CD.

A. October 7t", 1998, Statement

On October 7, 1998, the Appellant voluntarily went to the Criminal Justice Center to filea
missing persons report on his wife. At this time police officers notified the Appdlant of the
discovery of the body of hiswife and interviewed the Appdlant. The Appellant was not in custody
at thistime and wasfreetoleave. Infact, at the conclusion of theinterview, the Appellant did leave
thebuilding. Outsidethe building, however, members of the vidim’ sfamily had gathered and were
making threats againstthe Appellant. For hisown safety, the Appellant was advised to returnto the
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building. The Appellant voluntarily reentered the building with Detective McAllister. Onceinside
the building, Detective McAllister observed what appeared to be blood on the Appellant’ s boots.
McAllister commented, “So, you didn’t kill your wife? Then why is there blood on your boots?’
Detective Mason testified that the A ppellant then dropped his head and admitted that he had killed
hiswife. Detective McAllister could not recall the Appellant’s comments.

The Appellant contends that thisadmission should be suppressed because he wasin custody
at thetime his statement was made and he had not been provided Mirandawarnings. Seegenerally
Dickerson v. United States, 530 U.S. 428,120 S. Ct. 2326 (2000); Florida v. Royer, 460 U.S. 491,
103 S. Ct. 1319 (1993); Mirandav. Arizona, 384 U.S. 436, 444, 86 S. Ct. 1602, 1612 (1966). The
Fifth Amendment protection against self-incrimination "privileges a person not to answer official
guestions put to him in any proceeding, civil or criminal, where the answers might incriminate him
in future crimind proceedings.” Minnesotav. Murphy, 465 U.S. 420, 426, 104 S. Ct. 1136, 1141
(1984). Infact, the statements of an accused made during the course of custodial interrogation are
inadmissible as evidence unless the State establishes that the accused was advised of certain
consgtitutional rightsand waived thoserights. Statev. Anderson, 937 SW.2d 851, 853 (Tenn.1996).
Although we acknowledge an individual's constitutional right against self-incrimination and right
to be forewarned of these rights, we likewise recognize that voluntary statements, even if
incriminating, are not per se barred by the Fifth Amendment. See Mirandav. Arizona, 384 U.S. at
436, 86 S. Ct. at 1602; see also Cadlifornia v. Beheler, 463 U.S. 1121, 103 S. Ct. 3517
(1983); Oregon v. Mathiason, 429 U.S. 492, 97 S. Ct. 711 (1977); Beckwith v. United States, 425
U.S. 341, 96 S. Ct. 1612 (1976). Itisonly "when anindividud is taken into custody or otherwise
deprived of his freedom by the authorities in any significant way and is subjected to questioning
[that] the privilege against self-incriminationisjeopardized,” requiring the authoritiesto adequately
advisetheindividual of hisconstitutional protections. Miranda, 384 U.S. at 444, 86 S. Ct. at 1612;
seealso Statev. Timothy Walton, No. W1998-00329-SC-R11-CD. In other words, beforeMiranda
warnings are required, the accused must be the subject of custodial interrogation.* Miranda, 384
U.S. at 444, 86 S. Ct. at 1612.

In determining whether an individual is "in custody” as contemplated by Miranda, it is
incumbent upon the reviewing court to decide whether, "under the totality of circumstances, a
reasonabl e person in the suspect's position would consider himself or herself deprived of freedom
of movement to a degree associated with formal arres.” State v. Timothy Walton, No. W1998-
00329-SC-R11-CD; Anderson, 937 S.W.2d at 855. Factorsrelevant to this determination include,
but are not limited to, the following:

- the time and location of the interrogation

- the duration and character of the questioning

4If the defendant isdetermined to be in “custody,” the Miranda litany of rightsmust be administered. If the
Miranda warnings arenot provided, statements elicited from the individual may not be admitted for certain purposes
inacriminal trial. See Stansbury v. California, 511 U.S. 318, 114 S. Ct. 1526 (1994).
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- the officer's tone of voice and general demeanor
- the suspect's method of transportation to the place of questioning
- the number of police officers present

- any limitation on movement or other form of restraint imposed on the suspect during the
interrogation

- any interactions between the officer and the suspect
- the suspect's verbal or nonverbal responses

- the extent to which the suspect is confronted with the law enforcement officer's suspicions
or evidence of quilt

- the extent to which the suspect is made aware that he or she is free to refrain from
answering questions or to end the interview at will.

Anderson, 937 S.W.2d at 855 (dtations omitted); see also State v. Timothy Walton, No. W1998-
00329-SC-R11-CD. Thetrial court isprovided awidelatitude of discretion initsdecision, and that
decision will not be overturned by this court unless it appears there has been an abuse of the trial
court’ sdiscretion and aviolation of the defendant’ srights. See Statev. Smith, 868 S.W.2d 561, 570
(Tenn. 1993), cert. denied, 513 U.S. 960, 115 S. Ct. 417 (1994).

We concludethat thetrial court did not abuseitsdisaretion indetermining that the Appellant
was nhot in custody during theinitial "statement.” "[T]he initial determination of custody depends
on the objective circumstances of the interrogation, not on the subjective views harbored by either
the interrogating officers or the person being questioned.” Stansbury, 511 U.S. at 323, 114 S. Ct.
at 1529. Specifically, theinquiry is"how areasonable person in the suspect's position would have
understood his position," i.e., would he have felt that he was not free to leave and, thus, in custody.
Berkemer v. McCarty, 468 U.S. 420, 442, 104 S. Ct. 3138, 3151 (1984); see also Michigan v.
Chesternut, 486 U.S. 567, 573,108 S. Ct. 1975, 1979 (1988); Statev. Timothy Walton, No. W1998-
00329-SC-R11-CD; State v. Mosier, 888 SW.2d 781, 784 (Tenn. Crim. App.1994); State v.
Furlough, 797 SW.2d 631, 639 (Tenn. Crim. App.1990). Considering the totality of the
circumstances now before us, in the light most favorable to the State, we hold that the evidence
supportsaconclusion that the Appel lant was not in custody when hemade the statement in response
to Detective McAllister’ sobservation. The Appellant wasvoluntarily at the Criminal Justice Center
for hisown protection. Thereisno indication that the Appellant believed he wasunder arrest or was
not free to leave at any time. At no time was the Appellant threatened or coerced into providing a
statement. Accordingly, the Appellant's statement did not arise from acustodial environment with
the attendant entitlement to Mirandawarnings. Thisissueiswithout merit.
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B. Consent to Search Van

The Appellant contends that his consent to search the van was not voluntarily given and,
accordingly, any evidence sei zed during the search of the van should besuppressed. Indetermining
the voluntariness of his consent, the Appellant requests that, since the trial court failed to enter
sufficient factual findingsto conduct an appropriate” voluntarinessanalysis,” thiscourt must conduct
a de novo review of the issue. He asserts that, after this court’s de novo review considering the
“totality of the circumstances,” this court must find that the consent was not given voluntarily or
intelligently. Specifically, the Appellant contends that (1) prior togiving hisconsent to search his
van, his constitutional rights had clearly been violated in that Detective Mason interrogated the
Appellant absent Mirandawarningsand with total disregard of the Appellant’ srepeated requestsfor
an attorney; (2) prior to obtaining the Appellant’ s consent, the police engaged in aform of coercion
that likely impaired the Appellant’ s judgment; (3) the police failed to adequatdy warn him of his
rightsregarding a consensual search; (4) the Appellant was in custody and inside the police station
when he gave hisconsent to search; and (5) immediately prior to hisconsent to the search of thevan,
the Appellant confessed to hisrole in the victim’s death.

It is well-settled that one of the exceptions to the warrant requirement is a search conducted
pursuant to a voluntary consent. State v. Bartram, 925 SW.2d 227, 230 (Tenn. 1996) (citing
Schnecklothv. Bustamonte, 412 U.S. 218, 248-249, 93 S. Ct. 2041, 2059 (1973)); State v. Ashworth,
3 S.W.3d 25, 28 (Tenn. Crim. App.1999). The burden of proof rests upon the State to show, by a
preponderance of the evidence, that the consent to a warrantless search was given freely and
voluntarily. Ashworth, 3 SW.3d at 28 (citing Schneckloth, 412 U.S. at 248-49, 93 S. Ct. at 2059;
Bumper v. North Carolina, 391 U.S. 543, 548, 88 S. Ct. 1788, 1792 (1968); Bartram, 925 S\W.2d at
230). Thevalidity of a search depends upon whether, based on the totality of the circumstances, the
consent was "voluntarily given, and not the result of duress or coercion.” Schnecklothv. Bustamonte,
412 U.S. at 248-49, 93 S. Ct. at 2059. Moreover, thetrial court's finding that a search is consensual
will not be overturned on appeal unlessthe evidence preponderates against theruling. Statev. Woods,
806 S.W.2d 205, 208 (Tenn. Crim. App. 1990), perm. to appeal denied, (Tenn. 1991), cert. denied, 502
U.S. 1079, 112 S. Ct. 986 (1992); Brady v. State, 584 S.W.2d 245, 251-52 (Tenn. Crim. App. 1979).

The Appellant contends that the preceding interrogation, resulting in an un-Mirandized
statement, “tainted” the Appellant’ s subsequent consent to search hisvan.®> Accordingly, he asserts
that any evidence obtained from the search of his van must be suppressed as “fruit of the poisonous
tree” See generally Wong Sun v. United States, 371 U.S. 471, 485-86, 83 S. Ct. 407, 416 (1963)
(evidenceobtained by illegal policeconductisgenerally foundinadmissible). Theabsenceof Miranda
warningsprior to an incul patory statement doesnot necessarily vitiae asubsequent consent to search.

5TheAppeI lant’ sun-Mirandized statement did not conta n any statement by the Appellant that he had murdered
hiswife. Rather, theAppellant admitted tha he and hiswife had engaged in a physical altercation during which he had
hit her with his hand. He stated that both of them had been drinking and the victim had been smoking crack cocaine.
The physical altercation lasted approximately fifteen minutes, after which the victim smoked more crack cocaine. The
Appellant then left. He stated that when he returned to the vacant house, the vicim was dead.
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Seegenerally Statev. Timothy Walton, No. W1998-00329-SC-R11-CD; Statev. Kyger, 787 SW.2d
13, 24 (Tenn. Crim. App. 1989) (citing State v. Story, 608 S.W.2d 599 (Tenn. Crim. App. 1980); see
Michigan v. Tucker, 417 U.S. 433, 94 S. Ct. 2357 (1974)). The warnings provided by Miranda are
procedural safeguards designed to ensure that the right against compulsory self-incrimination is
protected and intelligently exercised. See State v. Smith, 834 S.W.2d 915, 918 (Tenn. 1992) (citing
see, e.q., Oregonv. Elstad, 470 U.S. 298, 105 S. Ct. 1285 (1985); New Y ork v. Quarles, 467 U.S. 649,
104 S. Ct. 2626 (1984); Tucker, 417 U.S. at 433, 94 S. Ct. at 2357).

In Tucker, the Supreme Court refused to apply the“tainted fruits’ doctrine from Wong Sun
V. United States to testimony ultimately gained as aresult of a statement obtained from the defendant
in violation of Miranda. Tucker, 417 U.S. at 451, 94 S. Ct. at 2367. Similarly, in Elstad, the Court
stated that while the “fruit of the poisonoustree” doctrine called for suppression of evidence upon a
finding of a Fourth Amendment violation, the same result did not necessarily follow when officers
erred “in administering the prophylactic Miranda procedures.” Elstad, 470 U.S. at 309, 105S. Ct. at
1293. InDickersonv. United States, 530 U.S. at 428, 120 S. Ct. at 2326, the Supreme Court affirmed
its prior holdings in Elstad and Tucker, acknowledging Miranda's prophylactic procedures as
recognition of “the fact that unreasonable searches under the Fourth Amendment are different from
unwarned interrogation under the Fifth Amendment.” See State v. Timothy Walton, No. W1998-
00329-SC-R11-CD. Thus, theexclusionary rule operatesdifferently under theFifth Amendment than
the Fourth Amendment, preferring to admit non-testimonial evidence, so long as the statements
revealing the non-testimonial evidence were not coerced. 1d.

Our supreme court has rejected the rationales of the Tucker and Elstad decisions with regard
to admission of asubsequent confession obtained after aninitial unlawful confession. See Smith, 834
SW.2d at 921 (setting forth stricter standards for determining voluntariness of a confession made
subsequent to an illegally-obtained initial confession). Notwithstanding, our supreme court has
recognized that the same approach does not necessarily follow under Article I, section 9 of the
Tennessee Constitution when theissue isthe admission of tangible, non-testimonial evidence, noting
that prior Tennesseecase law holds that “[€]vidence derived from an illegally obtained confession is
admissible notwithstanding the confession was, or should have been suppressed.” State v. Timothy
Walton, No. W1998-00329-SC-R11-CD (quoting Statev. Tidwell, 775 S.W.2d 379, 388 (Tenn. Crim.
App. 1989)); see also Kyger, 787 SW.2d at 24. Indeed, in State v. Timothy Walton, our supreme
court expressly rejected aper seexclusionary rulewhichwould automatically exclude non-testimonial
evidence obtained from atechnical failure to give Mirandawarnings. Statev. Timothy Walton, No.
W1998-00329-SC-R11-CD. Rather, the court announced that “ a defendant may seek suppression of
non-testimonial evidencediscovered through hisor her unwarned statementsonly when the statements
are the product of an actual violation of the privilege against self-incrimination, i.e., such as when
actual coercion in obtaining the statement is involved or when the invocation of the right to remain
silent or to have counsd present is not ‘scrupulously honored.””  State v. Timothy Walton, No.
W1998-00329-SC-R11-CD (citing State v. Crump, 834 S.\W.2d 265, 270 (Tenn. 1992) (parenthetical
omitted)) (emphasis added). In such cases“where the fruit of theviolation involves the defendant’s
testimonial or communicative statements, however, the heightened protections of Statev. Smith, 834
S.\w.2d at 915, . . . continue to apply.” State v. Timothy Walton, No. W1998-00329-SC-R11-CD.
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We conclude that in the present case, the heightened scrutiny announced in Smith applies as the
Appellant specifically inquired about his right to counsel during the second interview.

In State v. Smith, the court held that “the extraction of anillegal, unwarned confession from
a defendant raises a rebuttable presumption that a subsequent confession . . . istainted by the initial
illegality.” Smith, 834 SW.2d at 919. That presumption may be overcome by the prosecution, if the
State can establish “that the taint i sso attenuated asto justify admission of the subsequent confession.”
Id. Insuch cases, the crucia inquiry for the court is

whether the events and circumstances surrounding and following the initial, illegal
conduct of the law enforcement officers prevented the accused from subsequently (1)
making afreeand informed choiceto waive the state constitutional right not to provide
evidence against one's self; and (2) voluntarily confessing his involvement in the
crime.

Id. In addressing these questions, the reviewing court should examine the following factors:

1. The use of coerdve tactics to obtan the initial, illegd confesson and the causal
connection between theillegal conduct and the challenged subsequent confession;

2. Thetemporal proximity of the prior and subsequent confessions;

3. The reading and explanation of Miranda rights to the defendant before the
subsequent confession;

4. The circumstances occurring after the arrest and continuing up until the making of
the subsequent confession including, but not limited to, the length of the detention and
the deprivation of food, rest, and bathroom facilities;

5. The coerciveness of the atmosphere in which any questioning took placeincluding,
but not limited to, the place where the questioning occurred, the identity of the
interrogators, the form of the questions, and the repeated or prolonged nature of the
guestioning;

6. Thepresence of intervening factorsincluding, but not limited to, consultationswith
counsel or family members, or the opportunity to consult with counsel, if desired;

7. The psychological effect of having already confessed, and whether the defendant
was advised that the prior confession may not be admissible at trial;

8. Whether the defendant initiated the conversation that led to the subsequent
confession; and
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9. Thedefendant's sobriety, education, intelligencelevel, and experiencewiththelaw,
assuch factorsrelateto the defendant's ability to understand the administered Miranda
rights.

Id. at 919-920.

We acknowledge the following circumstances surrounding the Appellant’s consent. The
Appellant’ sconsent to search hisvan wasgiven shortly after he madeincriminating statementswithout
the benefit of Miranda warnings® The consent was given while the Appellant was in custody.
Detective Mason presented the Appellant with a written consent to search form. The consent form
informed the Appellant that he had aright to refuse the search and that his consent could be revoked
at any time.” No coercion or pressure was applied by law enforcement officers nor were any promises
made to the Appellant.?

Upon review of the circumstances, we conclude that the Appellant’ s knowledge of his right
to refuse consent lends support to the inference that the Appellant gave consent voluntarily. See
Schneckloth, 412 U.S. at 227, 93 S. Ct. at 2048 (knowledge of right to refuse is a factor when
determining the voluntariness of consent). Moreover, thefact that the Appellant wasincustody is not
sufficient to demonstrate acoerced consentto search. SeeUnited Statesv. Watson, 423 U.S. 411, 424,
96 S. Ct. 820, 828 (1976); see also Ohio v. Robinette, 519 U.S. 33, 39-40, 117 S. Ct. 417, 421 (1996).
There is no indication in this record that the Appellant was a newcomer to the lav, was mentally
deficient, or wasunablein theface of acustodal arrest to exerciseafreechoice. Seegenerally United
Statesv. Crowder, 62 F.3d 782, 787 (6™ Cir. 1995), cert. denied, 516 U.S. 1057, 116 S. Ct. 731 (1996).

6 The statem ents preceding the A ppellant’s consent w ere suppressed by the trial court.

7The Consent to Search Vehicle form, provided, in part:
I, Rickey A. Burks having been informed of my constitutional right not to have a search made of the
vehicle hereinafter mentioned without a search warrant, and of my rightto refuse to consent to such

a search hereby waive that right and authorize Det. Tim. Mason, . . . and his or her designees, to
conduct acomplete search of my vehiclelisted as, Y ear 85, Make Ford, Model Eco. License Number
PE7638, State TN, Vehicle Identification Number , Color Blue, which is now

located at 501 2™ Ave. N..

These investigators/officersare authorized by me to take from my vehicleany ... evidence. ... that
they may desire. This written permisson is being given by me to the above named Criminal
Investigators. .. freely and voluntarily and withoutthreatsor promises of any kind. | know that | can
revoke this consent at any time.

8We reject the Appellant’s argument that his inquiry as to “how much time criminal homicide carried” and
DetectiveMason’ s response to his inquiry constituted “a subtle form of coercion.” Seegenerally Statev.Smith, 933
S.W.2d 450, 456 (T enn. 1996) ("[t]ruthful statements about [a defendant's] predicament are not the type of ‘coercion’
that threatens to render a statement involuntary.").
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Finally, thereisno evidence of physical migreatment, violence, threats, trickery, display of aweapon,
or use of acommanding manner or tone. After examining these factors, we conclude the consent to
search was not tainted by the initial Miranda-poor question. The State has clearly overcome the
rebuttable presumption. Thisissue iswithout merit.

C. July 2, 1999, Statement

On July 2, 1999, while being transported from the jail to the hospital for the purpose of
obtaining ablood sample, the Appellant asked Detective Mason what the State’ soffer was and stated
that he wanted to plead guilty because “ anything he got would effectively be alife sentencefor him.”
Detective Mason inquired asto what the A ppellant meant by the statement. The Appellant responded
that hewasin hissixtiesand any sentencewould be alife sentencefor him. He also stated “ you know
| did it,” and that basicaly, “everybody knows | did it.” The Appellant argues that this statement
should be suppressed because the statement was made while the Appellant wasin custody and after
counsel had been appointed to represent the Appellant. The trial court found:

[T]hissituation on July the 2" of 1999. The uncontradicted testimony in this record,
.. . according to Detective Mason’s testimony, he was driving this man somewhere
under avalid search warrant to get blood, . . . .

...ontheway to the hospital, without any questions being asked, becausehe had been
told to ask no questions, the defendant made an unsolicited, volunteered, as opposed
to voluntary . . . under Miranda, statement that was not in response to any questions
that were being asked by Detective Mason. | think that is different from the other
interview, back whenever it wasin. . ., October the 7" —1998.. . . in that it was not an
Interrogation process that was there.

The Appellant, incontesting the admission of hisstatement to Detective Mason, isesentially
claiming aviolation of his Sixth Amendment right to counsel during custodial interrogation. Itisa
firmly established tenet of constitutional law that, after the initiation of formal charges against an
accused, the Sixth Amendment right to counsel attaches, guaranteeing the accused theright to rely on
counsel as a medium between him and the State a& any critical confrontation with State officials,
irrespective of coercion. See Maine v. Moulton, 474 U .S. 159, 176, 106 S. Ct. 477, 487 (1985).
Once formal criminal proceedings begin, the Sixth Amendment renders inadmissible in the
prosecution's case-in-chief statements "deliberately elicited” from a defendant without an express
waiver of theright to counsel. Michiganv. Harvey, 494 U.S. 344, 348, 110 S. Ct. 1176, 1179 (1990).
The accused may not be subjected to further interrogation by the authorities until counsel has been
made available to him, unless the accused himself initiates further communication with the police.
See Michigan v. Jackson, 475 U.S. 625, 636, 106 S. Ct. 1404, 1411 (1986).

It isclear from therecord that the Appellant's statement was made after his Sixth Amendment
rights had attached. Thus, the only question is whether the staaement was made in response to
improper policeinterrogation by Detective Mason. Thisdeterminationinvolvesquestionsof both fact
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and law, which this court reviewsde novo. See generally Statev. Burns, 6 SW.3d 453, 461 (Tenn.
1999) (citing Harries v. State, 958 SW.2d 799, 802 (Tenn. Crim. App.), perm. to appeal denied,
(Tenn. 1997) (casestha involve mixed quedions of law and fect are subject tode novoreview)); State
v. Bridges, 963 S.\W.2d 487, 490 (Tenn. 1997).

Thetrial court's factual finding that Detective Mason did not solicit the voluntary statement
made by the Appellant will not be disturbed unless this finding is plainly wrong or without support
intheevidence. Seegenerally Henning, 975 S.W.2d at 299 (appellate court should upholdtrial court's
decision on suppression motion unless record preponderates against finding). The relevant evidence
presented at the suppression hearing consisted of thetestimony of Detective Mason. Detective Mason
related that the Appellant voluntarily and spontaneously made the statement to him. The evidence
introduced by the State is consistent with the finding of the trial court.

Our next inquiry is whether the Appellant was subjected to police interrogation while in
custody. State v. Timothy Walton, No. W1998-00329-SC-R11-CD.

[T]heterm "interrogation” refers not only to express questioning, but al so to any words
or actions on the part of the police (other than those normally attendant to arrest and
custody) that the police should know are reasonably likely to elicit an incriminating
response from the suspect.

Rhode Island v. Innis 446 U.S. 291, 301, 100 S. Ct. 1682, 1689-1690 (1980) (footnotes omitted).
Thereisadifference between policeinitiated custodial interrogationand communications, exchanges,
or conversationsinitiated by the accused himself. See Edwardsv. Arizona, 451 U.S. 477,101 S. Ct.
1880 (1981). Itiswell-established that questioning initiated by the accused is not interrogation in the
Innissense. Edwardsv. Arizona, 451 U .S. at 484, 101S. Ct. 1880. At thevery least, the policemust
have asked a question that was "probing, accusatory, or likely to elicit an incriminating response”
before a court may conclude that there was interrogation. Id. Our supreme court has recently hdd
that follow-up questions by a police officer to a defendant’s initial volunteered statement do not
constitute interrogation if the “questions are neutral atempts to clarify what has already been said
rather than apparent attempts to expand the scope of the statement already made.” See Statev.
Timothy Walton, No. W1998-00329-SC-R11-CD (citingWayneR. LaFave, et al., Criminal Procedure
8 6.7 (d), at 566-57 (2d ed. 1999)).

In the case sub judice, the statement was an unsolicited comment by the Appdlant. Thereis
no constitutional protection from statements volunteered by the accused. Edwards v. Arizona, 451
U.S. at 484, 101 S. Ct. at 1880. Since the police surely cannot be held accountable for the
unforeseeabl eresultsof their wordsor actions, the definition of interrogation can extend only to words
or actions on the part of policeofficers that they should have knownwere reasonally likely to €licit
an incriminating response. Innis, 446 U.S. at 301-301, 100 S. Ct. at 1682. Additionally, where a
defendant makes a statement without being questioned or pressured by a government agent, the
statement isadmissible, if the statement was freely and voluntarily made by the defendant. Colorado
v. Connelly, 479 U.S. 157, 164, 107 S. Ct. 515, 520 (1986); Tucker, 417 U.S. at 441,94 S. Ct. at 2362.
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Given thetria court's findings that the Appellant initiated the discussion with Detective Mason and
that Detective Mason did not pose any statements to the Appellant reasonably likely to dlicit an
incriminating response, we hold that the trial court did not err in concluding that the Appellant's
statement was not the produd of unconstitutiond custodial interrogation. Accordingly, the motion
to suppress the staement was propely denied. Thisisaueiswithout merit.

I1. Sufficiency of the Evidence

The jury found the Appellant guilty of premeditated first-degree murder. The Appellant
subsequently filed amotion for new trial and, in the aternative, a motion for judgment of acquittal.
The trial court denied the Appellant’s motion for new trid but, in accordance with Rule 29 of the
Tennessee Rules of Criminal Procedure, granted the motion for judgment of acquittal, reducing the
Appellant’s conviction to second-degree murder. The Appellant now appeals contending that the
proof isinsufficient to support a conviction for murder in the second-degree. Pursuant to Tenn. R.
Crim. P. 29(c), the State cross-appeal s, asserting that the proof sufficiently supported thejury’ sverdict
of premeditated murder and the trial court erred in granting the Appellant’s motion for judgment of
acquittal.

The standard by which thetrial court determinesamotion for judgment of acquittal at theend
of all theproof is, in essence, the same standard which applies on gopeal indetermining the sufficiency
of the evidence after a conviction; that is, whether "any rational trier of fact could have found the
essential elements of the aime beyond a ressonable doubt.” State v. Gillon, 15 S.\W.3d 492, 496
(Tenn. Crim. App. 1997) (citing Jackson v. Virginia, 443 U.S. 307, 319, 99S. Ct. 2781 (1979)); see
also Statev. Ball, 973 S\W.2d 288, 292 (Tenn. Crim. App. 1998). To determine whether the evidence
isinsufficient to sugain the conviction, thetrial court must consider "the evidence introduced by both
parties, disregard any evidence introduced by the accused tha conflicts withthe evidence adduced by
the State, and afford the State the strongest | egitimate view of the evidence, including all reasonable
inferenceswhich may be drawn fromthe evidence." Statev. Campbell, 904 S.\W.2d 608, 611 (Tenn.
Crim. App. 1995) (citing State v. Hall, 656 S.\W.2d 60, 61 (Tenn. Crim. App. 1983)). "An appdlate
court must apply the samestandard as atrial court when resolving issues predicated upon the grant or
denia of amotion for judgment of acquittal.” Gillon, 15 S.W.3d at 496 (citation omitted).

A homicide, once proven, is presumed to be second-degree murder. State v. Neshit, 978
S.w.2d 872, 898 (Tenn. 1998), cert. denied, 526 U.S. 1052, 119 S. Ct. 1359 (1999). The State, then,
has the burden of proving the element of premeditation to elevate the offense to first-degree murder.
Id. Premeditation necessitates "the exercise of reflecion and judgment,” requiring a "previously
formed design or intent to kill." State v. West, 844 S\W.2d 144, 147 (Tenn. 1992). The element of
premeditation is aquestion for the jury and may be inferred from the circumstances surrounding the
killing. State v. Gentry, 881 SW.2d 1, 3 (Tenn. Crim. App. 1993), perm. to appeal denied, (Tenn.
1994). Becausethetrier of fact cannot speculate as to what was in the killer's mind, the existence of
facts of premeditation must be determined from the Appellant's conduct in light of the surrounding
circumstances. Seegenerally Statev. Johnny Wright, No. 01C01-9503-CC-00093 (Tenn. Crim. App.
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at Nashville, Jan. 5, 1996). Although thereis no strict standard governing what constitutes proof of
premeditation, several relevant circumstancesare hel pful, including: the use of adeadly weapon upon
an unarmed victim; the fact that the killing was particularly cruel; a declaration by the defendant of
hisintent to kill; and the making of preparations before the killing for the purpose of concealing the
crime. State v. Bland, 958 S.W.2d 651, 660 (Tenn. 1997), cert. denied, 523 U.S. 1083, 118 S. Ct.
1536 (1998) (citation omitted). Additional factorsfromwhich ajury may infer premeditationinclude
planning activities by the Appellant prior to the killing, the Appellant's prior relationship with the
victim, and the nature of the killing. Gentry, 881 SW.2d at 4-5 (citation omitted).

Takenin the light most favorable to the State, the proof established that, on October 6, 1998,
several “911" telephone callswere made by an unidentified citizen reporting afight between awoman
and an adol escent mal e at avacant residence on Hart Laneand the subsequent discovery of adeceased
femalelocated at avacant residence on Hart Lane. The body wasin the early stages of decomposition
and it was evident that the person had suffered many injuries and trauma. The cause of death was a
subdural hematoma caused by “torsion, twisting and tearing of the head.” Law enforcement officers
determined that the female was already deceased at thetime she was placed on the front porch of the
abandoned house. Thevictim waslater identified as Mary Lyons, aMetro Police Department school
patrol mother. The following day, the Appellant arrived at the Criminal Justice Complex and
identified himself as the husband of Mary Lyons. While at the police station, he admitted to killing
hiswife. A search of the Appellant’s van revealed the presence of blood in several places. Blood in
the van matched that of the victim and the Appellant. At trial, the victim’ sdaughter-in-law related a
prior incident where, as aresult of the Appellant’ s abuse, the victim had been hospitalized.

The State contends that the evidence was sufficient to establish the element of premeditation
beyond areasonabledoubt. Specifically, the State arguesthat, in addition to thefact that, “[t]he nature
of thekilling isindicaive of apre-designed plan tomurder thevictim,” numerouscircumstances exist
tosupport afinding of premeditation, induding: the Appellant’ sprior rel ationshipwith thevictimwas
violent; the Appellant made attempts to conceal the crime; the Appellant used a weapon on an
unarmed victim; the nature of the crime was particularly cruel; and the Appellant’s demeanor
following the murder isindicative of premeditation.

After careful consideration of all the facts and circumstances surrounding thishomicide, we
are unableto conclude that the element of premeditation was established. Althoughweagreethat this
homicidewas committed with adeadly weapon against an unarmed victim, that alonewill not support
premeditation. Otherwise, all homicides involving a deadly weapon would constitute first-degree
murder. See Statev. Tune, 872 SW.2d 922, 925 (Tenn. Crim. App. 1993). Likewise, we cannot
conclude that repeated blows to a victim constitute evidence of premeditation because "[r]epeated
blows can be delivered in the heat of passion, with no design o reflection.” Brown, 836 SW.2d at
542. Moreover, we cannot conclude that the Appellant’ s admission of hisculpability for the murder
after thefact supports proof beyond areasonable doubt of premeditation beforethecrime. Finally, the
concealment of evidence after acrimeisnot probative of intent held prior tothecrime. SeeWest, 844
S.W.2d at 148 ("One who kills another in a passionate rage may dispose of the weapon when reason
returns just as readily as the cool, dispassionate killer.").
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While we acknowledge that one could infer premeditation from the combination of factors
present, we cannot conclude that these factors collectively establish proof of premeditation beyond a
reasonable doubt. The absence of planning activity and the absence of the events immediaely
preceding the killing militate against proof of premeditation or that the Appellant killed according to
a preconceived design. Absert the element of premeditation, the Appellant's convidion for first-
degree murder cannot stand. Accordingly, thetrial court properly granted the Appellant’s motion for
judgment of acquittal.

Within his challenge to the sufficiency of the evidence, the Appellant contends that the proof
isinsufficient to establish his idertity asthe killer. The identity of the accused as the perpetrator is
certainly an indispensable element of any crime. See generally Whitev. State, 533 SW.2d 735, 744
(Tenn. Crim. App. 1975), perm. to appeal denied, (Tenn. 1976). Identity of the accused may be
accomplished by either direct or circumstantial evidence, or both. State v. Thompson, 519 S.W.2d
789, 793 (Tenn. 1975). The determination of identity is a question of fact for the jury after a
consideration of all competent evidence. See Biggersv. State, 411 SW.2d 696, 697 (Tenn.), cert.
granted, 390 U.S. 404, 88 S. Ct. 979 (1968) (affirmed on other grounds); Marablev. State 203 Tenn.
440, 313 S.W.2d 451 (1958); Statev. Crawford, 635 S.W.2d 704 (Tenn. Crim. App. 1982). Likewise,
the determination of whether all reasonable theories ae excluded by the circumstantial evidence
presented is primarily a question of fact for the jury. Pruitt v. State 460 SW.2d 385 (Tenn. Crim.
App. 1970). In the present case the identity of the perpetrator was established not only by
circumstantial evidence, but also most directly by the Appellant’s confessions, which left very little
to speculation.® See Monts v. State, 379 S.W.2d 34, 40 (Tenn. 1964) (confession isdirect evidence
of guilt). Thus, the evidence establishing the Appellant as the perpetrator of the murder is more than
sufficient.

Finally, in order to obtain aconviction for second-degree murder, the Stateisrequired to prove
that the A ppellant caused the knowing killing of another. Tenn. Code Ann. § 39-13-210(a)(1) (1997).
Under the facts of this case, we find that the proof establishes that the Appellant acted "knowingly"
with an awareness that his brutal attack on the victim was reasonably certain to cause death. See
Tenn. Code Ann. § 39-11-106(20) (1997). Accordingly, we concludethat thereis sufficient evidence
to support "knowing" conduct, and, therefore, a conviction for second-degree murder. See Tenn. R.
App. P. 13(e); see also Jackson v. Virginia, 443 U.S. at 317,99 S. Ct. at 2789. Thisissue iswithout
merit.

9The circumstantial proof inferring the Appellant’s identity as the perpetrator included: (1) the Appellant’s
identity as theanonymous 911 caller; (2) thepresence of the victim’s blood on a blanket and on the inside lens of the
Appellant’s glasses found in the Appellant’' s van; (3) the presence of the Appellant’ sblood on the victim's pants; (4)
evidencethat the Appellant’ s handswere swollen the day afterreporting hiswife missing; and (5) the Appellant’s prior
act of violence against thevictim.

-21-



[11. Prior Bad ActsAgainst Victim

During the tria, the trial court permitted the State to question Cheryl Gray, the victim’s
daughter-in-law, regarding a prior assault of the victim by the Appellant. Specifically, Gray related
the events of January 12, 1998, which resulted in hospitalization of the victim. Gray described the
victim’' sface as severely swollen and noted a deep cut on the victim’sarm. During her visit with the
victim, the victim whispered to Gray that she was scared and that the Appellant had beat her. In
admitting the evidence, the trial court found (1) the prior incident has been shown by clear and
convincing evidence; (2) thetestimony wasrelevant as proof of the Appellant’ s*hostility towardsthe
victim, malice, intent, and a settled purpose to harm the victim;” and (3) “the prejudicial effect does
not outweigh the probative value.”

The Appellant now arguesthat “thetrial court erred in admitting Gray’ s testimony about this
alleged assault. . . .” Spedfically, he assarts that “the testimony was irrelevant to any issue at trial,
including intent, and therefore, it should have been excluded under Tenn. R. Evid. 404(b).” “In the
alternative, he submitsthat evenif the testimony was somehow rel evant, it should have been excluded
because its probative value was outweighed by the danger of unfair prgudice.” In response to the
Appellant's assertionsthat the evidence of the episode wasirrelevant and inadmissible under Tenn. R.
Evid. 404(b), the State cites, as did the trial court, State v. Smith, 868 S.\W.2d at 574, wherein the
Tennessee Supreme Court held that evidence of adefendant’ sprior acts of violence and threats against
avictim are admissible under Tenn. R. Evid. 404(b) because the prior bad acts are relevant to show
the defendant’ s hostility toward the victim, a settled purpose to harm the victim, and the intent and
motive for the killing. The Appellant refutes reliance upon Smith, arguing that the decision did not
create aper serule of admissibility for prior violent acts between a defendant and avictim. Rather,
he asserts that Smith merely established a rule of admissibility, requiring courts to find (1) that the
violent act “indicatesthe relationship” between the defendant and victim prior to the offense; and (2)
that the violent act tendsto show that the defendant had “ ahostility, malice, intent, and settled purpose
to harm the victim.”

Initially, we note that our standard of review with respect to the admission of evidence under
Tenn. R. Evid. 404(b) is whether the trial court abused its discretion. See State v. DuBose 953
S.W.2d 649, 652 (Tenn. 1997). This standard is applicable if the record reveals that the trial court
substantially complied with the procedural requirements of Rule 404(b). Id. Thereisno disputein
the present case of the trial court’s compliance.

In State v. Smith, our supreme court held that evidence of adefendant’ s prior assaults against
avictim were admissible because such acts are rel evant in establishing the defendant’ s motive for the
killings and the probative value is not outweighed by the danger of unfair prejudice. Smith, 868
S.W.2d at 574 (citing Tenn. R. Evid. 404(b)(3); see generally 4 Am. Jur.2d Homicide § 274 (1968);
41 C.J.S. Homicide 8§ 206 (1991)); see also State v. Hall, 958 SW.2d 679, 708 (Tenn. 1997), cert.
denied, 524 U.S. 941, 118 S. Ct. 238 (1998). Whilewe acknowledgethat Smith did not create aper
se rule of admissibility regarding prior bad acts against the victim, we conclude that the trial court
properly found Ms. Gray’ stestimony relevant to establish (1) the rel ationship between theparties, (2)
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the Appellant’ shostility toward the victim, and (3) the Appellant’ smalice, intent, and settled purpose
to harm the victim. Additionally, we concur with the trial court’s determination that the probative
value of the evidence is not outweighed by the danger of unfair prejudice. Accordingly, we cannot
conclude that the trial court abused its discretion in admitting such evidence. Thisissue iswithout
merit.

IV. Instructions Regarding Prior Bad Acts

Related to his argument regarding the testimony of Cheryl Gray, the Appelant
contemporaneously asserts that the trial court improperly instructed the jury as to how they were to
receive such testimony. His argument is twofold: (1) the instruction was incomplete and (2) the
instruction amounted to ajudicial comment upon the evidence. Following the testimony of Cheryl
Gray, thetrial court instructed the jury:

Now, Members of the Jury, before we go further, | want to give you an instruction
about this, this prior incident in January of - of ‘98. You are instructed that the
admissibility of thisincident isonly forthelimited purposeof showing the defendant’s
hostility towards the victim, intent or the settled purpose to harm thevictim. For that
limited purpose, you may give it as much weight as you think it is entitled.[*]

The Appellant submits that the trial court’s limiting instruction was incomplete “because it failed
specifically to instruct the jurors that they could not consider Gray’ s testimony as evidence that the
[Appellant] had a propensity to commit violent acts against the victim, or asevidence that he actedin
conformity with that character trait in this case.”

The trial court is obliged to give jury instructions that fairly and accurately set forth the
applicablelaw as it applies to the facts of a particular case. State v. Stoddard, 909 S.W.2d 454, 460
(Tenn. Crim. App. 1994). Our review of the challenged instruction leads us to conclude that thetrial
court clearly informed the jury that the only purpose for which they could consider the January 1998
incident wasfor thelimited purpose of showingthe Appellant’ shostility towardsthevictim, hisintert,
or the settled purpose to harm her.

The Appellant al so contends that the instruction constitutes an impermissible comment on the
evidencebecauseit essentially accredited the testimony of Cheryl Gray rather thanleaving that for the
jury’s determination. Indeed, he argues that the court’s instruction that Gray’s testimony was

10At the conclusion of the 404(b) hearing, defense counsel requested alimiting instruction. Defense counsel
objected to thelanguage of the court’ sintended instruction, i.e., the testimony would only be admissble “to show the
defendant’s hostility to the [victim], malice and settled purpose to harm the victim.” Specifically, defense counsel
argued tha “[tlhose are avfully sort of emotionally laden terms. It seemsthat there areless harsh or emotionally laden
wordsthe Court could use.” Thetrial court replied that he would not instruct on motive, butwould instruct that“it was
only admitted to show the defendant’s hostility towards the victim, intent and purpose to harm the victim and for no
other purpose.”
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admissible”only for thelimited purposeof showing thedefendant’ shostility towardsthevictim, intent
or the settled purpose to harm the victim’ implied that the court believed the testimony to
“demonstratethosethingsinfact,” rather than leaving thisdetermination to thejury. He suggeststhat
the court should have clarified theinstruction by offering acontemporaneousinstruction similar to that
offered in State v. Steven Tolbert, No. 03C01-9707-CR-00325 (Tenn. Crim. App. at Knoxville, Oct.
7, 1998), perm. to appeal denied, (Tenn. Mar. 15, 1999)."*

The State asserts that the Appellant has waived this issue by failing to object
contemporaneously to the instruction given by the trial court. We agree. The Appellant neither
objected to the instruction on this ground nor requested a supplemental instruction as to this issue.
Tenn. R. App. P. 36(a). Pursuant to Rule 30(b), Tenn. R. Crim. P., a defendant is pe'mitted to
challenge the content of an instruction or the denial of a requested instruction as error despite the
failureto object at trial. Thisrule hasbeeninterpreted by our supreme court asallowing claims of the
denial of arequested instruction or of a positive error in the jury instructions but not of errors of
omissions when no objection or special request wasmadeat trial. See Statev. Lynn, 924 SW.2d 892,
898-99 (Tenn. 1996). Alleged omissionsin the charge must beraised at trial, or the issue iswaived.
Id. In addition, the fact that the instructions could have been more detailed does not render the
instructions given improper, and absent aspecial request for anadditional charge, atrial court will not
be held in error. State v. Haynes, 720 SW.2d 76, 85 (Tenn. Crim. App. 1986).

V. Autopsy Photographs

During the State’ s case-in-chief, the prosecution sought introduction of fifteen photographs of
the victim. In support of the introduction of the photographs, the prosecutor argued that the
photographs were relevant for a description of injuries because the autopsy report failed to contain a
diagram showing the location of the injuries. Moreover, the State intended to rely upon the
photographsto prove the element of premeditation. Specifically, the State sought to establish, by the
natureof theinjuries, thedifferent weaponsused onthevictim.> Defense counsel conceded the nature
and cause of the victim'’sinjuries and the cause of the victim’s death. Of the fifteen photographs of
the victim tendered for introduction at trial, the trial court only permitted introduction of three

11The supplemental instruction offered in Tolbert provided:

[F]or some clarification purposes, the Court is not suggesting to the jury that this testimony that you
heard does establish a motive. The Court is allowing this testimony in for you to make that
determination as to whether it does or does not effect a motive but that’s the only reason that this
testimony is allowed, for you to make that determination. Y ou may find that it does not. Y ou may
find that it didn’t affect the defendant’s intent or motive one way or the other or you may find that
it does, but that's strictly upto you to make that determination.

12The prosecution, in response to defense counsel’ s submission to the cause of death and the court’s inquiry

as to why the State could not rely strictly upon medical testimony, replied, “All | can think is a picture isworth a
thousand words. | don’t know how he can describe some of those obvious cuts and jags to her body.”

-24-



photographs.® In so ruling, thetrial court stated, “1’ll let you use those three, the threeindicated, just
as illustrative, because they show the back and the arm, but that’s as far asI’m willing to go.” One
photograph depids wounds to the victim’ s leg, one photograph depicts wounds to the victim’s amm,
and the remaining photograph depicts thewounds to the back. Of relevant import, the photographs
demonstrate the odd rectanguar, linear and triangular abrasions left on the vicim by some type of
weapon or weapons with asharp edge. Other portions of the victim’s body are nat visible in these
photographs.*

TheAppellant now contendsthat thetrial court erred in permitting theintroduction of thethree
autopsy photographs of the victim. Specifically, he contends that the photographs should not have
been admitted because the testimony and drawing by the prosecution’s medical expert sufficiently
described the degree and extent of the victim’sinjuries. Additionally, he arguesthat the photographs
are more prejudicial than probative.

Tennessee courtsfollow apolicy of liberality intheadmission of photographsin both civil and
criminal cases. Statev. Banks, 564 SW.2d 947, 949 (Tenn. 1978) (citations omitted). Accordingly,
“the admissibility of photographs lies withinthe discretion of the trial court” whose ruling “will not
be overturned on appeal except upon aclear showing of an abuse of discretion.” 1d. Notwithstanding,
a photograph must be found relevant to an issue that the jury must decide before it may be admitted
into evidence. See Statev. Vann, 976 SW.2d 93, 102 (Tenn. 1998), cert. denied, 526 U.S.1071, 119
S. Ct. 1467 (1999); Statev. Braden, 867 S.W.2d 750, 758 (Tenn. Crim. App.), perm. to appeal denied,
(Tenn. 1993) (citation omitted); seealso Tenn. R. Evid. 401. Photogrgphs of a corpseare admissible
in murder proseautions if they arerelevant to the issues at trial, notwithstanding thar gruesome and
horrifying character. However, if they are not relevant to prove some part of the prosecution’s case,
they may not be admitted solely to inflame the jury and prejudice the defendant. Banks, 564 S.\W.2d
at 950-51. Additionally, the probative value of the photograph must outweigh any unfair prejudicial
effect that it may have upon thetrier of fact. Vann, 976 SW.2d at 103 (emphasis added); Braden, 867
SW.2d at 758; see also Tenn. R. Evid. 403. In this respect, we note that photographs of a murder
victim are prejudicid by their very nature. However, prejudicial evidence is not per se excluded;
indeed, if thisweretrue, al evidence of acrimewould beexcluded at trial. Rather, what is excluded
is evidence which is “unfairly prejudicial,” in other words, that evidence which has “an undue
tendency to suggest adecision on an improper basis, commonly, though not necessarily an emotional
one.” SeeVann, 976 SW.2d at 103 (citations omitted).

13I nitially, the trial court sustained the Appellant’s objection to the photographs. The Stae then requested
admission of the photograp hs depicting the defensive wounds to the arms and legs. The court reconsidered its ruling
and per mitted introduction of the three photographs ultimately admitted.

14We acknowledge that the trial court gecifically prohibited introduction of any photograph depicting the
victim’s face.
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Upon review, we find the photographs relevant and lacking danger of prejudice. The
photographs are not gruesome,*® and, although not disputed, the photographs depict the number,
location, and nature of the wounds which could not be actually relayed verbally. Seegenerally State
v. McCormick, 778 S\W.2d 48, 53 (Tenn. 1989). Moreover, the photographsclarify the testimony of
Dr. Gerber inexplaining the nature of the victim’ swounds. See Statev. Morris 24 S\W.3d 788, 811
(Tenn. 2000), Appendix, cert. denied, —-U.S.—, 121 S. Ct. 786 (2001) (citing State v. Stephenson, 878
S.W.2d 530, 542 (Tenn. 1994); Smith, 868 S.W.2d at 576). We do, however, reject the State’ smotive
of using the photographs to establish premeditation. The fact that repeated blows were inflicted on
thevictimisnot sufficient, by itself, to establish premeditation for afirst-degree murder conviction.*®
Statev. Goss, 995 SW.2d 617, 627 (Tenn. Crim. App. 1998), perm. to appeal denied, (Tenn. 1999)
(citing Brown, 836 SW.2d at 542). Therefore, the probative value of the picture rdative to
premeditation is questionable. 1d. at 627. Finally, we conclude that the photographs were not
especially shocking or gruesome so asto precludetheir admission. Inweighing whether the probative
value of the photographs outweighs any prejudicial effect, we acknowledge that the admission of any
such photographs would be considered prejudicial to a defendant’s case. Notwithstanding, in the
present case, we cannot conclude that introduction of these three photographs had a tendency to
suggest adecision onanimproper or unfair basis. The photographsarerelevant and ae not so unfairly
prejudicial asto bar their admission. Accordingly, we cannot conclude that thetrial court abused its
discretion by admitting these photographs. See Tenn. R. Evid. 403. Thisissueiswithout merit.

V1. Lesser-Included I nstruction

The Appellant was charged with first-degree premeditated murder. During the trial, the
Appellant requested that the court charge the jury as to the lesser offenses of second-degree murder,
voluntary manslaughter, reckless homicide and criminally negligent homicide. The court denied the
request as to reckless homicide and criminally negligent homicide. The court instructed the jury on
first-degree premeditated murder, second-degree murder andvoluntary manslaughter. Thejury found
the Appellant guilty of premeditated murder. Subsequently, the trial court granted the Appdlant’s
motion for jJudgment of acquittal and reduced the conviction to second-degree murder. The Appellant
now argues that the trial court erred by failing to instruct the jury on the lesser-included offense of
reckless homicide.

15We acknowledge the fact that any photograph of a murdered victim is, by its very nature, unpleasant.
How ever, the photographs submitted to the jury in the instant case w ere not of the magnitude to deny admission.

16Our supreme court dso stated that photographsof thevictim may be ad mitted "as evidence of the brutality
of the attack and the extent of force used againg the victim, from which the jury could infer malice, either expressor
implied." Goss, 995 S.W.2d at 627 (citing Brown, 836 S.W .2d at 551); see also Smith, 868 S.W.2d at 576 (Trial court
did not abuse its discretion by admitting a photograph of the victim when the trial court stated that the photograph was
relevant to show " 'premeditation, malice and intent because of the multiplicity of these wounds and an obvious intent
of whoever was inflicting these wounds.' ").
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Initially, we acknowledge that, in Tennessee, irrespective of a party’s request for a lesser-
included jury instruction, “it isthe duty of all judges charging juriesin cases of criminal prosecutions
for any felony . . . to charge thejury asto all of the law of each offense included in the indictment. .
..” Tenn. Code Ann. 8§ 40-18-110(a). Moreover, as the State concedes, the offense of reckless
homicide is a lesser-included offense of first-degree premeditated murder.t” See generally Burns, 6
SW.3d at 453. Thisfact alone, however, isnot dispositive of whether error occurred. See generally
Burns, 6 SW.3d at 453.

Determining whether a lesser-included offense must be charged in the jury instructionsis a
two-partinquiry. Burns, 6 S.W.3d at 469. First, the court mustdeterminewhethe any evidence exists
that reasonable minds could accept as to the application of alesser-included offense. Id. In making
this determination, the trial court must view the evidence liberdly in the light most favorable to the
existence of the lesser-included offense without making any judgments on the credibility of such
evidence. 1d. Second, thetrial court must determineif the evidence, viewed in thislight, islegally
sufficient to support a conviction for the lesser-included offense. 1d. at 467-69.

“Recklesshomicide” is*arecklesskilling of another.” Tenn. Code Ann. § 39-13-215 (1997).

“Reckless’ refers to a person who acts reckiessly with respect to circumstances
surrounding the conduct or the result of the conduct when the person is aware of but
consciously disregards a subgantial and unjustifiablerisk that the circumstances exist
or theresult will occur. Therisk must be of such anature and degreethat its disregard
constitutes agross deviation from the standard of care that an ordinary person would
exerciseunder all the circumstances as vieved from the accused person’ s standpoint.

Tenn. Code Ann. 8 39-11-106(a)(31) (1997). Weareunableto concludethat under thetest announced
in Burnsthat reasonable minds could find that the Appellant’ skilling of hiswife constituted reckless
homicide. Burns, 6 SW.3d at 4609.

Under the definition of recklessness, the jury would have been required to find that the
Appellant either (1) acted recklessly with regard to the circumstances surrounding his conduct or (2)
consciously disregarded a substantial and unjugtifiable risk that death would occur. Theproof clearly
established that the victim suffered repeated blows from a weapon or weaponsthat |eft rectangular,
linear and triangular marks on her body. These acts were not merely reckless but rather intentiondly

17An offense is a lesser-included offense:
(a) if all of its statutory elements are included within the statutory elementsof the offense charged,;
or
(b) it failsto meet the definition in part (a) only in the respect that it containsa statutory element or
elements egablishing

(1) adifferent mental state indicating alesser kind of culpability. . .

Burns, 6 S.\W.3d at 466-467.
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inflicted with aconscious objectiveto producedeath. Moreover, to suggest that the “torsion, twisting
and tearing of the [victim’s] head and moving about of the head so that there’ s enough force to tear
thevesselsunderneath” constitutes merely agross deviation from the standard of carethat an ordinary
person would exercise requires a quantum leap which neither “reasonable minds’ nor a reviewing
court isrequired to accept. Seegenerally Burns, 6 SW.3d at 469. Forthese reasons, the firstinquiry
of Burns, i.e., that reasonable minds could accept as to the lesser offense, has not been met.
Accordingly, wefind that the trial court did not err in refusing to instruct the jury asto the offense of
reckless homicide. Thisissue iswithout merit.

VII. Sentencing

A sentencing hearing was held on January 14, 2000. No proof was presented, rather the State
relied upon the presentence report and the evidence introduced at trid. The evidence in the
presentence report indicates that the fifty-three-year-old Appellant has a prior criminal history
consisting of first-degree murder, aggravated assault, assault and battery, ressting arrest, and
numerous driving on a revoked license convictions. His 1975 conviction for first-degree murder
resulted in a sentence of forty years confinement in the Department of Correction. The Appellant is
both a high school and college graduate, however, verification of the Appellant’ sbachelor’ s degree
could not be obtained. With the exception of high blood pressure and a history of acohol abuse, he
allegesto be in good health. The Appellant admitted that he had occasionally smoked marijuanain
the past. He has completed an anger management class and has participated in treatment programs,
i.e., “Self Awareness and Awareness of Others’ and “Recovery Dynamics.”

After hearing the argument of counsel, thetrial court sentenced the Appellant to forty years
confinement asarangell offender. Inimposing such asentence, thetrial court placed great emphasis
on the Appellant’s prior criminal history, specifically, his prior murder conviction, the fact that the
victim was treated with extreme cruelty, and the use of adeadly weapon. See generally Tenn. Code
Ann. § 40-35-114(1), (5), (9) (2000 Supp.). Additionaly, the court stated “there really are no
mitigating circumstances’ applicable. Thetria court properly determined that the Appellant was a
rangel| offender of aclass A felony with an applicable sentencing range of "not lessthan twenty-five
(25) nor more than forty (40) years." Tenn. Code Ann. 8§ 40-35-112(b)(1)(1997). When there are
enhancement factors and no mitigating factors, the trial court may set the sentence at or above the
midpoint of therange. Tenn. Code Ann. 8§ 40-35-210(d); see aso Tenn. Code Ann. § 40-35-210(c).
After weighing the enhancement factors, the trial court imposed the maximum forty-year sentence.
The Appellant now challenges the maximum sentence imposed by the trial court.

This court's review of the length, range, or manner of service of a sentence isde novo with a
presumption that the determination made by thetrial courtiscorrect. Tenn. Code Ann. 8 40-35-401(d)
(21997). This presumption is only goplicable if the record demonstraes that the trial court properly
considered relevant sentencing principles. Statev. Ashby, 823 S\W.2d 166, 169 (Tenn. 1991). The
burdenisonthe Appellant to show that the sentenceimposed wasimproper. 1d.; Statev. Fletcher, 805
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S.W.2d 785, 786 (Tenn. Crim. App. 1991); Sentencing Commission Comments, Tenn. Code Ann. 8
40-35-401(d).

Within his challenge to the sentence imposed, the Appellant first contends that, because “the
trial court failed to state on the record itsfactual basis for the application of enhancement factor (9),”
the trial court improperly applied this factor when determining the appropriate sentence. The
Appellant maintains that “no weapon was ever identified or recovered.” Additionaly, while he
acknowledges that the medical examiner testified that many of the victim’ sinjuries would have been
caused by some sort of wegpon, he argues tha the medical examiner also noted that many of the
injuries could have resulted from apunch. Finally, he concludesthat thereisno medical evidencethat
thevictim’ sfatal injury wasinflicted by the use of aweapon and, although he concedesthat aweapon
was used at some point, thereis no evidence from which one can conclude that the weapon “was in
fact, a deadly weapon.”

During thetrial, Dr. Gerber desaribed certain injuries sustained by the victim:

Well, throughout her body, and on the face—the side of the face, both sides of the face
and as well as the upper extremities were these sharp marginated geometric figures.
They’re either triangle and mostly rectangular that do not represent afist or a hand.
They represent something else.

Both of much of the injuries, in front of the chest were pretty much confined to the
upper part of the torso here. Thisisright and thisis left. And these are triangular,
again, and rectangular. Herethere’ s actually across form, somewhat of acrossform,
t-shaped. | had aready earlier drawn the triangle here on the side of the left arm that
| pointed out. These are all abrasions. . . .

Well, most of these [injuries] have some kind of a sharp edge to them. In fact, all of
them have some degree of sharpnessto their borders.

Dr. Gerber testified that the injurieswith a“ sharp edge”’ probably resulted from the use of some type
of weapon. Thereisno doubt that aweapon was used. Our criminal code definesa"deadly weapon™
as "[a] firearm or anything manifestly designed, made or adapted for the purpose of inflicing death
or serious bodily injury" or "[@nything that in the manner of its use or intended use is capable of
causing death or serious bodily injury[.]" Tenn. Code Ann. § 39-11-106(a)(5) (1997). Clearly, from
the injuries sustained by the victim in the present case, the weapon employed by the Appellant
constitutesa“ deadly weapon.” Additionally, thereisno requirementin the sentencing provisionsthat
the " deadly weapon” employed actually killed thevictim. Rather, the proof must simply establish that
“[t]he defendant possessed or employed a. . . deadly weapon during the commission of the offense.”
Tenn. Code Ann. § 40-35-114(9). Accordingly, application of this enhancement factor is proper.'®

18AIthough not argued by the Appellant in this appeal, we note that the use of a deadly weapon is not an
element of second-degree murder. See, e.qg., State v. Baxter, 938 S.W.2d 697 (T enn. Crim. App. 1996).
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The Appellant additionally alleges that “the trial court erred by failing to apply the statutory
mitigating factor that ‘ the defendant assisted the authorities in locating or recovering any property or
person involved in the crime.”” See Tenn. Code Ann. 8 40-35-113(10). Hecontends that the trial
court failed to consider that the Appellant was responsible for making the initial report to the police
about the victim’ slocation and that he arrived at the police station voluntarily. Essentially, healeges
that it was his cooperation with the police that eventually led to his arrest and conviction.

Whilethetria court did not refute the proof that the Appellant did call “911" threetimes to
notify authorities regarding the location of the victim’s body, the court noted that the Appellant did
so “to mislead the police.” Additionally, the court acknowledged counsel’s argument that the
Appellant did voluntarily report to the police station. Notwithstanding, the court found:

I think he thought he could maybe outsmart the police or mislead the police, and that’ s
why he came down there. And as defense counsel are probably aware 49 out of 50
times when defendants attempt to do that, it's a mistake, and it was a mistake in this
case, because it actually helped the police.

In responseto the Appellant’ sargument, the State argues that application of mitigating factor
(20) requires*”that the defendant hel p authorities|ocate someone or somethinginvolvedinthecrime.”
Thisargument has previously been rejected by thiscourt. Indeed, thiscourt held that Tenn. Code Ann.
8 40-35-113(10) “is broad enough to apply not only to locating any fellow perpetrators and
instrumentsof crime, but to locating victims and property that are the objects of criminal conduct, as
well.” Statev. Lord, 894 SW.2d 312, 318 (Tenn. Crim. App. 1994). Although wefind that thetrial
court should have applied the mitigating factor contained in Tennessee Code Annotated 8§
40-35-113(10), wefind that this mitigating factor should be afforded little weight and does not justify
a modification of Appellant's sentence. See, eq., State v. David Ryan Swanson, No.
E1998-00041-CCA-R3-CD (Tenn. Crim. App. at Knoxville, May 16, 2000) (defendant deservesaredit
for seeking helpand for assisting the policein"clearing all of the casesthat he had committed’); State
v. Dennis E. Diamond, No. 01C01-9905-CR-00150 (Tenn. Crim. App. a Nashville, Feb. 18, 2000),
perm. to appeal denied, (Tenn. Sept. 18, 2000) (trial court considered, but declined to give substantial
weight to, the fact that appellant's own admissions brought the crime to light and that he cooperated
with law enforcement initsinvestigation); Statev. Terry L ogan, No. 02C01-9609-CC-00297 (Tenn.
Crim. App. at Jackson, Apr. 10, 1997) (defendant cdled 911 following theincident); Statev. Tommy
Dixon, No. C.C.A. 01C01-9402-CC-00052 (Tenn. Crim. App. at Nashville, Sept. 20, 1995) (defendant
admitted he shot the victim and told officerswhere he had hidden theweapon. Slight mitigation might
havebeeninorder inthesecircumstances); Statev. Aaron V. Y elloweyes, No. 01C01-9407-CC-00256
(Tenn. Crim. App. at Nashville, May 11, 1995), perm. to appeal denied, (Tenn. Sept. 25, 1995)
(defendant assisted the police in finding the site where he had buried the victim). In this case, the
Appellant’ s assistance in recovering the victim's body must be measured as mitigation against his
attempt to thwart police effortsto discover him asthe main suspect. Under the circumdancesin this
case, we do not believe that the Appellant’s assistance conditutes such mitigation as to warrant a
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reduction in the sentence imposed. Thus, proper consideration of the three enhancement factors
justifies the forty-year sentence Thisissue iswithout merit.

For the reasons set forth herein, we affirm the judgment of conviction and sentence entered by
the Davidson County Criminal Court.

DAVID G. HAYES, JUDGE
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