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OPINION
FACTS

OnJanuary 6, 2003, the Gibson County Grand Jury returned afive-count indictment charging
the seventy-one-year-old defendant with rape, statutory rape, sexual battery, especially aggravated
sexual exploitation of aminor, and sexual exploitation of aminor, all involving the same seventeen-
year-old victim. On July 14, 2003, the defendant pled guilty to the statutory rape and sexual battery
counts of theindictment in exchangefor concurrent sentences of two yearsfor each conviction, with
the manner of service to be determined by thetria court at alater sentencing hearing. Pursuant to



the guilty plea agreement, the remaining counts of the indictment were dismissed. The prosecutor
explained the facts underlying the defendant’ s convictions at the guilty plea hearing:

[PROSECUTOR]: Y our Honor, thisinvolvesayoung girl who at the
time this incident occurred she lacked about three months being
eighteen years of age. She had been basically kicked out of her
house, had come out and was residing in the house with [the
defendant] and his sons and on a couple of occasions [the defendant]
did touch her and did have not [sic] sexual intercourse as such - -

THE COURT: Penetration?
[PROSECUTOR]: Other type of - -
THE COURT: Penetration.

Further information is provided in the statement the defendant gave to Gibson County
Sheriff’ sDepartment investigatorson October 1, 2002, at the outset of their investigation of the case:

| Robert Powell let [the victim]* move into my home about 3
mo. ago because she wanted to finish high school at Gibson County.
Since she moved into my home, | have bought her cloths[sic] - paid
for her lunch at school. Gave her money for her graduation pictures.

She let me make pictures of her nude and partly nude. She
would also set [sic] in my lap and wanted to be played with. Felt of
her breast on few occasion she was willing. She aso let me finger
her. Shewould stand beside by [sic] recliner want meto rub her with
her cloths[sic] on. | did write this statement at [sic] my o[w]n free
will.

The defendant testified at the September 2, 2003, sentencing hearing that he was currently
seventy-two yearsold, divorced, and the father of five sonswhose respective ages were forty-three,
forty, thirty-seven, twenty-two, and eighteen. His youngest son, Justin, attended Gibson County
High School and still lived at home. The defendant testified he had been disabled since 1978 due
to a bad back and was unable to work. In addition, he suffered from “[b]reathing problems,” for
which hetook daily “breathing treatments.” The defendant described himself as*[j]ust hanging on”
and said that his condition was not improving.

1It is the policy of this court to refer to minor victims of sexual assault by their initials only.
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The defendant testified he pled guilty to theft in 1960 and served a portion of his sentence
before receiving a pardon from the governor.? He said he had been a registered voter since his
release from prison and had served as a constable for six years. The defendant testified his only
other “brush with the law” had occurred ten or eleven years previously, when he was in afight for
which he received a ten-day suspended sentence.

Asfor hisbehavior in theinstant case, the defendant explained that Justin, who was * sort of
dating” the victim, had asked if she could move in with them after her mother and stepfather, and
later her father, had kicked her out of their respective homes. Although he had not really wanted her
to movein, the defendant had consented because the victim had nowhere elseto go. After her move,
the defendant gave the victim money for school, bought her school clothes, and paid for her school
photographs. He said the victim never shared a bedroom with him.

The defendant acknowledged he had known that the victim was underage when the acts at
issue occurred. He was aware that such conduct would “not be tolerated” and realized that he had
“madeahell of amistake.” Thedefendant stated that hewas sorry, that he no longer “even want[ ed]
acamerain [his] house,” and that, if released into the community, he would not again violate the
law. The defendant’ s presentence report, as well as copies of the photographs he had taken of the
victim, were admitted into evidence at the hearing.

Seventy-six-year-old Aaron Goad testified he had been raised in the same community asthe
defendant and had known him“[p]ractically all [hig] life.” The defendant had worked for himwhen
he was the head of the Brown Shoe Company in Dyer, and Goad lived less than amile and a half
from the defendant’ s home. Over the years, Goad had observed the defendant, who had been left
with two small sons to raise on his own, providing for his children’s needs. To the best of Goad's
knowledge, the defendant was a good father. Goad testified the defendant was a “peace loving’
person, and he did not believe the defendant posed any threat to the community. Hesaid he believed
the defendant had |earned alesson and would behave himself in the future. Goad acknowledged on
cross-examination that he was not aware of the defendant’ s having taken nude photographs of the
victim and had not seen the photographs. He conceded that incarceration was an appropriate
punishment in some sexual offense cases involving an underage victim.

At defense counsel’ s request, several other unnamed individual s present at the sentencing
hearing stood to demonstrate to thetrial court their support of the defendant. However, in response
to aquery by the prosecutor, none indicated they had seen the photographs at issue in the case.

At the conclusion of the hearing, thetrial court denied the defendant’ srequest for probation
or other aternative sentencing and ordered that he serve his sentencein confinement. On September

2The defendant’s counsel advised the trial court that, after checking “the file,” he had discovered that the
defendant and his codefendant were each sentenced to three years and that the codefendant was granted a pardon. Trial
counsel told the trial court he was unable to find the pardon granted to the defendant. He said he had checked with the
defendant, but after forty-three years, his records were gone.
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30, 2003, thedefendant filed a“ Motionfor New Trial and/or Motionto Reconsider,” whichincluded
an affidavit from the victim requesting that the defendant be placed on probation for the length of
hissentence. By order entered October 27, 2003, thetria court denied the defendant’ smotion. The
defendant thereafter filed atimely notice of appeal to this court.

ANALYSIS

Thedefendant cites, inter alia, hislack of any substantial criminal record, thefact that hestill
has ayoung son who depends on him at home, and his advanced age and failing health to argue that
the evidence was insufficient to overcome the presumption in favor of alternative sentencing. In
addition, he arguesthat it was error for the prosecutor to present, or thetrial court to consider, any
evidence of his subsequent arrest at the hearing on his motion to reconsider the sentencing. The
State argues that the record supportsthetria court’simposition of a sentence of incarceration. We
agree with the State.

Initially, we notethat nothing in either thetranscript of thehearing or inthetrial court’ sorder
indicates that the court considered the defendant’s subsequent arrest for selling prescription
medication asthebasisfor itsdenia of hismotion to reconsider sentencing. Thus, we concludethis
issue is without merit.

When an accused challenges the length and manner of service of a sentence, it is the duty
of this court to conduct ade novo review on the record with a presumption that “the determinations
made by the court from which the appeal is taken are correct.” Tenn. Code Ann. § 40-35-401(d)
(2003). This presumption is“conditioned upon the affirmative showing in the record that the trial
court considered the sentencing principlesand al relevant factsand circumstances.” Statev. Ashby,
823 SW.2d 166, 169 (Tenn. 1991). The presumption does not apply to the legal conclusions
reached by thetrial court in sentencing the accused or to the determinations made by the trial court
which are predicated upon uncontroverted facts. Statev. Butler, 900 S.W.2d 305, 311 (Tenn. Crim.
App. 1994); State v. Smith, 891 S.W.2d 922, 929 (Tenn. Crim. App. 1994); State v. Bonestel, 871
SW.2d 163, 166 (Tenn. Crim. App. 1993), overruled on other grounds by State v. Hooper, 29
SW.3d 1, 9 (Tenn. 2000). However, this court is required to give great weight to the trial court’s
determination of controverted factsasthetrial court’ sdetermination of thesefactsispredicated upon
the witnesses' demeanor and appearance when testifying.

In conducting a de novo review of a sentence, this court must consider (a) any evidence
received at the trial and/or sentencing hearing, (b) the presentence report, (c) the principles of
sentencing, (d) the arguments of counsel relative to sentencing aternatives, (e) the nature and
characteristics of the offense, (f) any mitigating or enhancement factors, (g) any statements made by
the accused in his own behalf, and (h) the accused’ s potential or lack of potential for rehabilitation
or treatment. Tenn. Code Ann. 88 40-35-103, -210 (2003); State v. Scott, 735 S.W.2d 825, 829
(Tenn. Crim. App. 1987).



The party challenging the sentence imposed by thetrial court has the burden of establishing
that the sentence is erroneous. Tenn. Code Ann. 8§ 40-35-401, Sentencing Commission Cmts,;
Ashby, 823 SW.2d at 169. In this case, the defendant has the burden of illustrating the sentence
imposed by thetrial court is erroneous.

Asastandard offender convicted of two Class E felonies, the defendant was presumed to be
afavorable candidate for alternative sentencing in the absence of evidence to the contrary. Tenn.
Code Ann. 840-35-102(6) (2003). Moreover, because hereceived a sentence of eight yearsor less,
he was eligible for probation and the trial court was required to consider probation as a sentencing
option. 1d. 8 40-35-303(a), (b). However, although the defendant was entitled to the presumption
of aternative sentencing, he was not automatically entitled to probation as amatter of law. Seeid.
8 40-35-303(b). “The tria court’s determination of whether the defendant is entitled to an
alternative sentence and whether the defendant isa suitable candidate for full probation aredifferent
inquirieswithdifferent burdensof proof.” Statev. Kenneth Jordan, No. M2002-01010-CCA-R3-CD,
2003 WL 21051739, at *3 (Tenn. Crim. App. May 8, 2003) (citing Statev. Boggs, 932 S.W.2d 467,
477 (Tenn. Crim. App. 1996)). The burden was upon the defendant to show he was a suitable
candidate for probation. Tenn. Code Ann. 8 40-35-303(b) (2003); Statev. Goode, 956 S.W.2d 521,
527 (Tenn. Crim. App. 1997); Boggs, 932 SW.2d at 477. In order to meet this burden, the
defendant “must demonstrate that probation will * subserve the ends of justice and the best interest
of both the public and the defendant.”” State v. Bingham, 910 S.W.2d 448, 456 (Tenn. Crim. App.
1995) (quoting State v. Dykes, 803 S.W.2d 250, 259 (Tenn. Crim. App. 1990)).

Thereisno bright line rule for determining when a defendant should be granted probation.
Bingham, 910 SW.2d at 456. Every sentencing decision necessarily requires a case-by-case
anaysis. Id. Factors to be considered include the circumstances surrounding the offense, the
defendant’s criminal record, the defendant’s social history and present condition, the need for
deterrence, and the best interest of the defendant and the public. Goode, 956 S.W.2d at 527.

The presumption in favor of aternative sentencing may be overcome by facts contained in
the presentence report, evidence presented by the State, the testimony of the accused or a defense
witness, or any other source, provided it ismade part of therecord. Statev. Parker, 932 S\W.2d 945,
958 (Tenn. Crim. App. 1996). A tria court may deny alternative sentencing and sentence a
defendant to confinement based on any one of the following considerations:

(A) Confinement is necessary to protect society by restraining a
defendant who has along history of criminal conduct;

(B) Confinement is necessary to avoid depreci ating the seriousness of
the offense or confinement is particularly suited to provide an
effective deterrence to others likely to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or
recently been applied unsuccessfully to the defendant|.]
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Tenn. Code Ann. § 40-35-103(1) (2003).

The trial court did not base its denial of probation or other aternative sentencing on the
defendant’s prior record, judging it to be too far removed in time from the present offenses.
However, the court placed great weight on both the nature and circumstances of the offenses, noting
the graphic, sexual nature of the photographs and the defendant’ s violation of aposition of trust, in
its determination that a sentence less serious than confinement would unduly depreciate the
seriousness of the offenses. Thetrial court explained its ruling:

| do not consider [the defendant’ 5] previouslaw enforcement
problemsto be significant enoughto matter asan enhancement factor.
There were two minor incidents long ago. | -- there’ s been no proof
or evidence regarding the problem of sexual exploitation of minors
or of the creation of child pornography. Clearly, however, that’'s a
problem and clearly this was sexual exploitation of a minor and
clearly the photographsin question, which were extremely explicit --
very graphically sexually oriented nude photographs of aminor. I'm
not exactly surewhat the definition of child pornography isbut | will
assure al of you folks that you would think that’s what it was if you
saw the photographs.

Clearly, the defendant abused a position of trust in this case.

Clearly, a17 year old, even two months away from her 18th
birthday who has been kicked out of her own home and who has been
taken into another person’s home is particularly vulnerable to
offenses of this nature and clearly this was done by the defendant to
gratify his pleasure.

I’'m afraid, [defense counsel], that under the circumstancesin
view of thosefactorsand in view of the extreme seriousness of these
offenses, | don't think anything but incarceration is appropriate. |
think anything else would denigrate the seriousness of the offenses.

We agreewith thetrial court that the young victim wasin an extremely vulnerable position,
having been, in rapid succession, forced out of both her mother’ s and father’s homes. We further
agree with the court’ s assessment of the graphic and exploitive nature of the photographs, most of
which depict thevictimwith her pantsand underwear either off or pulled down around her kneesand
her legs spread and one of which depicts her in the act of inserting alarge, cylindrical-shaped object
into her vagina. Moreover, we note that, although the defendant apologized for his actions at the
sentencing hearing, stating that he had madeamistake, heattemptedin hisearlier statement to police
to cast the victim in the light of awilling participant and/or temptress. Therefore, in light of these



circumstances, we concludethat the record supportsthetrial court’ sdenial of alternative sentencing
and its imposition of a sentence of incarceration.

CONCLUSION

Based on the foregoing authorities and reasoning, we affirm the judgments of thetrial court.

ALAN E. GLENN, JUDGE



