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OPINION

Detective Kyle Norrod monitored three drug purchasesfrom the defendant by aconfidential
informant. Two of the three transactions occurred at the defendant's home. Detective Norrod
searched the informant before each transaction and then listened to the purchases via awire worn
by the informant. The informant handed Detective Norrod the drugs immediately after each
purchase. On November 6, 1997, about one week after the informant made his last purchase of
cocaine and marijuana from the defendant, Norrod signed an affidavit which stated the following:



Within the past seven (7) days areliable and creditable [sic] confidential informant
has made purchases of Cocaine and Marijuana from [defendant] inside of
[defendant’'s home]. Prior to purchasing Cocaine and Marijuanafrom [defendant]
said confidential informant was searched by Det. Norrod and found to have no drugs
or controlled substances of any kind in his possession. Through a wire placed on
informant Det. Norrod was able to monitor the ... conversation between [defendant]
and said confidential informant, then the Marijuanaand Cocainewas|[sic] purchased
from [defendant] by said confidential informant. After the purchase, said
confidential informant | eft [ defendant'shome] and immediately met with Det. Norrod
and handed said Marijuana and Cocaine to him. Within the last ninety (90) days,
said confidential informant has made one (1) other separate and destict [sic]
controlled purchase of Cocainefrom [defendant] [ ] [i]nside of [defendant’'s home.]
[S]aid confidential informant was searched by Det. Norrod prior to each of the two
(2) purchases and no drugs were found in said informants [sic] possession. Each of
the two (2) purchases were[sic] monitored by Det. Norrod through awire placed on
saidinformant. The Cocainewashanded by said informant to Det. Norrod after each
of the purchases. Sad confidential informant is familiar with the appearance of
Cocaine and Marijuana from past exposure and personal use.

Based on Detective Norrod's affidavit, a search warrant was issued. While executing the
search warrant, officersfound over 39 grams of cocaine, 3.9 grams of marijuana, scales, and rolling

papers.

The defendant was subsequently convicted at a jury trial of possession of cocaine over .5
grams with intent to sell, simple possession of marijuana, and possession of drug paraphernalia.

. SEARCH WARRANT

Thedefendant argues Detective Norrod’ saffidavit did not establish sufficient probabl e cause
for the search warrant to issue because: (1) the information was stale; (2) the facts in the affidavit
did not provide anexus between the crime and the interior of thedefendant’ shome; (3) the affidavit
did not establish the confidential informant’ s veracity as required by State v. Jacumin, 778 SW.2d
430 (Tenn. 1989); and (4) the affidavit contained fd se statements. After reviewing the record, we
find the defendant failed to present the first two argumentsto the trid court. Since an appellant
cannot change theories from the trial court to the appellate court, these arguments are waived. See
Statev. Dooley, 29 SW.3d 542, 549 (Tenn. Crim. App. 2000). Further, wefind no plain error with
regard to thesetwo issues® See Tenn. R. Crim. P. 52(b).

1Thisaffidavit alleging adrug purchase within seven day s and another within 90 daysis similar to an affidavit

found by this court not to be stale. See State v. Conaster, 958 S.W.2d 357, 361 (Tenn. Crim. App. 1997) (rejecting
staleness argument where affidavit alleged drug purchase “within the past 10 days” and numerous other times during
(continued...)
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A. Veracity of the Confidential I nfor mant

The Fourth Amendment warrant requirement demands that a probabl e cause determination
be made by a neutral and detached magistrate. State v. Vaentine, 911 S.W.2d 328, 330 (Tenn.
1995); Statev. Moon, 841 S.W.2d 336, 338 (Tenn. Crim. App. 1992). Probable cause has generally
been defined as "a reasonable ground for suspicion, supported by circumstances indicative of an
illegal act." Statev. Johnson, 854 S.W.2d 897, 899 (Tenn. Crim. App. 1993). When reviewing the
issuance of asearch warrant, thiscourt must determinewhether the magistrate had asubstantial basis
for concluding that a search warrant would uncover evidence of wrongdoing; the magistrate's
judgment is entitled to great deference on appeal. Jacumin, 778 S.W.2d at 431-32.

In Jacumin, our supreme court adopted a two-pronged standard for determining whether
probabl e cause exists under the circumstances presentedin the affidavit submitted to the magistrate.
In doing so, the court relied upon the authority of Aguilar v. Texas, 378 U.S. 108, 84 S. Ct. 1509,
12L. Ed. 2d 723 (1964), and Spindlli v. United States, 393 U.S. 410, 89 S. Ct. 584, 21 L. Ed. 2d 637
(1969), and expressly rejected the"total ity of the circumstances” approach foundinlllinoisv. Gates,
462 U.S. 213,103 S. Ct. 2317, 76 L. Ed. 2d 527 (1983). Jacumin, 778 SW.2d at 436. According
to this two-pronged test, when the affiant relies upon hearsay information from a confidential
informant, the magistratemust be convinced that (1) theinformant possessesa " basis of knowledge"
concerning the reported events, and (2) the informant was credible or hisinformation reliable. Id.
at 432; Moon, 841 SW.2d at 338.

The affidavit and underlying circumstances in this case are somewhat unique. Thisisnot a
caseinwhich an officer reliestotally upon informationfurnished by theinformant. Here, the affiant-
officer alleges he personally monitored the two drug transactionswhich formed the underlying basis
for the search warrant. Thus, many of thefactsalleged in the affidavit were based upon the officer’s
personal observations, not hearsay from the informant. To the extent that the officer did rely upon
some hearsay information from the informant, the crucial issue iswhether the affidavit establishes
thecredibility of theinformant “or [that] hisinformation wasreliable.” Jacumin, 778 SW.2d at 432
(quoting Aguilar, 378 U.S. at 114-115, 84 S. Ct. at 1514) (emphasis added); Moon, 841 SW.2d at
339. Thus, independent police corroboration may be considered in establishing thereliability of the
information. Jacumin, 778 SW.2d a 436; 2 LaFave, Search and Seizure 8 3.3(f), p. 172 (3d ed.
1996).

Theaffidavit stated Detective Norrod searched theinformant for drugsbefore each purchase,
listened to thetransactionsthrough el ectronic monitoring, and thentook possession of thedrugsfrom
theinformant immediately after each transaction. Thefactsof theinstant case are somewhat similar
tothosein Statev. Maurice Lashaun Nash, No. W2000-02971-CCA-R3-CD, 2002 Tenn. Crim. App.

1(...conti nued)
the past 90 days or more). We further note that the allegation of the sale of cocaine and marijuana within the last seven
days “inside of [defendant’s] house” provided a sufficient nexus between the drugs and the interior of defendant’s
residence. See generally State v. Vann, 976 S.\W.2d 93, 105 (Tenn. 1998).
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LEXIS 112 (Tenn. Crim. App. Feb. 8, 2002, at Jackson). InNash, an officer conducted surveillance
of the defendant’ s residence and monitored drug purchases made through a police informant before
obtaining a search warrant. Id. at *2-4. This court held the officer’ s affidavit, which included his
observationsand abrief history of theinformant’ s past assi stancetolaw enforcement, was sufficient
to establish probable cause. Id. at *9-10. In the instant case, we conclude Detective Norrod's
corroborative persond observations regarding the prior drug purchases, along with the other
information set forth in his affidavit, were sufficient to establish the reliability of the informant’s
information as required by Jacumin. Thus, probable cause existed for the issuance of the search
warrant.

B. Fraudulent Statements

Thedefendant al so claimsDetective Norrod madefal se statementsin hisaffidavit withintent
to deceivethe court. He submitsthe facts contained in the affidavit vary from both Norrod' s sworn
account in a forfeiture warrant and the facts described in a statement written by the confidential
informant. A search warrant may be invalidated if the affidavit supporting its issuance contains
either afal se statement made withtheintent to dece vethe court or arecklessly made fal se statement
which is essential to afinding of probable cause. Statev. Little, 560 S.W.2d 403, 406-07 (Tenn.
1978).

Intheforfeiturewarrant seeking forfeiture of amotorcycleand automobile, Detective Norrod
described two drug purchases made by the confidential informant. One purchasewasinitiated when
the defendant, driving a motorcycle, met with the informant and told the informant to meet him at
hishometo makethe purchase. The second purchase was made while the defendant was driving an
automobile. The dates of these two transactions were not set forth in the forfeiturewarrant. At the
pretrial motion hearing, Norrod testified he actually monitored three purchases from the defendant,
only two of which were consummated at the defendant’ shome. 1t wasthosetwo purchasesthat were
set forth in the search warrant affidavit.

The confidential informant’s written statement said the informant went to the defendant’s
home on September 17, 1997, and arranged with the defendant to purchase cocaine. The informant
said he then obtained money from Detective Norrod and returned to the defendant’ s home, where
he purchased the drugs from the defendant.

We find nothing inconsistent between the facts submitted to the magistrate by Detective
Norrod in his search warrant affidavit and the facts described in the other documents. The proof
established therewerethree separate drug transacti ons between theinformant and the defendant, only
two of which were consummated at the home of the defendant, as stated in the affidavit.

For these reasons, we agree with the trial court that defendant did not establish there were
any false statementsin the affidavit.



1. DISCLOSURE OF INFORMANT’SIDENTITY

The defendant further argues the trial court erred in not ordering the state to disclose the
identity of the confidential informant. However, our review of the record indicates this issue was
not properly raised in the trial court. During a pretrial hearing, defense counsel asked Detective
Norrod if he had a written report from the confidential informant. The state objected to the
defendant’ slearning the name of the confidential informant. Beforethetrial court could rule on the
state's objection, the defendant indicated he would agree to accept a copy of awritten statement
made by the confidentid informant with thenameof theinformant “blackened out;” the stateagreed.
Detective Norrod then read the informant’s statement into evidence without revealing the
informant’ s name in responseto the defendant’s request. Thereisno motion nor any other request
in the record seeking disclosure until the defendant, with different counsel, included and argued it
in his motion for new trial.

Absent “plain error,” anissue not timely presented to thetrial courtiswaived on appeal. See
Tenn. R. App. P. 36(a); Tenn. R. Crim. P. 52(b); Statev. Eldridge, 951 SW.2d 775, 783-84 (Tenn.
Crim. App. 1997). Our review of the record reveals this issue was not presented to the trial court
prior to trial; therefore, the issue iswaived. Further, the record does not establish the trial court
committed “plain error.” Specifically, defendant hasfailed to establish that disclosure was material
to the offense charged in the indictment; the defendant was not entitled to disclosure for the sole
purpose of attacking the search warrant. State v. Vanderford, 980 S.W.2d 390, 397 (Tenn. Crim.
App. 1997).

Accordingly, we affirm the judgment of thetrial court.

JOE G. RILEY, JUDGE



