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OPINION
The defendant, Manolito Jemison, was indicted by a Davidson County Grand Jury for one

count of first degree premeditated murder and one count of aggravated assault. That indictment,
number 98-C-2236, was subsequentlydismissed. A supersedingindictment, number 99-A-482, was



issued charging the defendant with one count of first degree premeditated murder and one count of
felony murder, both counts stemming from the shooting death of the victim. The superseding
indictment al so charged the defendant with one count of aggravated assault, stemming fromaninjury
to awitness at the scene of the crime. At the concluson of the State's proof in the trial onthese
indictments, the trial court granted, without objection from the State, the defendant’ s motion for
judgment of acquittal on the aggravated assault charge. Subsequently, thejury found the defendant
guilty of voluntary manslaughter and reckless homicide.

At the sentencing hearing, the trial court merged the two convictions into onefor voluntary
manslaughter, aCl ass C felony, and sentenced the defendant as a Range I, standard offender, to six
yearsin continuousconfinement. The defendant appeal sasof right from hisconviction and sentence,
presenting the following two issues for our review:

I. Whether the evidence was sufficient to support a conviction for
voluntary manslaughter; and

I1. Whether the trial court erred in sentencing the defendant to the
maximum sentence for the offense.

Based on our review of the record, we conclude that evidence adduced at trial was sufficient
to support afindingby arationd trier of fact that the defendant was guilty beyond areasonabl edoubt
of the offense of voluntary manslaughter. Although we agree that an enhancement factor was
improperly applied, the other factors justify the sentence imposed. The judgment of thetrial court
is affirmed.

FACTS

The events leading up to the shooting death of the victim took place against a backdrop of
cocaine use and sales in Cumberland View Apartments, a housing complex in North Nashville
known as “Dodge City.” Although the defendant did not live in the compex, he had regularly
visited in the apartment of William Whitworth, the victim, over aperiod of somethree months prior
to the shooting. The victim was unemployed and a regular cocaine user who lived in his two-
bedroom apartment in Dodge City with his four-year-old son. The defendant and two other
individuals, one a cocaine dealer known as “Little Johnny,” and the other an individual known as
“Black,” spent timein the vidim’s apartment where the victim sometimes * cooked” for them, that
is, processed powder cocaine intorock form.

On June 22, 1998, the defendant decided not to report for work at hisjob asagroundskeeper
at afuneral home and instead to go to Dodge City to sell drugs. On this day, the defendant, Little
Johnny, and Black were all at the victim’s apartment when the victim’s younger brother, Maurice
Whitworth, arrived at approximately 7:00 p.m. with acar trunk full of groceriesfor hisbrother. This
largess was possi bl e because Maurice Whitworth had acquired some $5,200 in cash onthat day as
aresult of what hedescribed ashis*work,” which wasforging checksand then cashingthem at large
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grocery store chains. Little Johnny, Black, and the defendant helped carry the groceries up to the
victim’s apartment and then sat around in the victim’ s living room for about forty-five minutes.

Before Maurice Whitworth left his brother’s apartment at approximately 9:00, he and his
brother went into his brother’ s bedroom to smoke cocaine. He testified that the bedroom was the
victim’'susual place to smoke drugs because, “He [the vidim] was real particular about that cause
he aways said,  Man, come on back here. Don’t do nothing up front,” you know. Said,‘Come on
back here where | can hear the door, just set [sic] back here in the back in the bedroom.”” Maurice
Whitworth came back to hisbrother’ s apartment one moretime around 11:00 p.m., thistimeto pick
up some powder cocane for his persoral use from adealer in the building. He testified that when
he stopped at his brother’ s apartment, only his brother and his four-year-old son were there. That
was the last time he saw his brother alive.

The defendant testified at trial that on the evening of June 22, after he, Little Johnny, and
Black carried the load of groceriesfromMaurice Whitworth’ scar to the victim’ sapartment, they all
three sat around laughing and talking and then left. The defendant and Little Johnny stood around
outside in hopes of selling drugs. Eventually, the defendant decided to “call it aday.” Hedroveto
the home he shared with his girlfriend and their two children in another housing complex somefive
miles away. Thedefendant testified he recalled at some point that, weeks earlier, the victim had
shown interest in acquiring a weapon. The defendant returned to the victim’s apartment around
11:00 p.m. with a shotgun in agym bag. The shotgun was loaded withthree shots.

Confusing and often conflicting tesimony obscures subsequent events.! Nevertheless, it
appearsfrom the record that the defendant was let into the apartment by the victim. At thetimehe
arrived, a neighbor, Lynn Frey, was in the victim’'s bathroom. The defendant observed that the
victim appeared to be“high” on drugswhenhe cameto thedoar. Thetestimonyof Dr. Emily Ward,
aforensic pathologist, confirmed the presence of cocaine in the victim’s blood. According to the
defendant, he asked the victim if he wanted to buy the gun, and the victim asked first if it was
loaded. The defendant testified that the victim grabbed the gun by the barrel, and a struggleensued.
The two of them were alone when this occurred. According to the defendant, the victim was able
to shove him face down onto a sofa and then hold him there by jumping on his back and pressing
his kneesinto the defendant’ s back and neck. The shotgun was beneath the defendant’ s body with
the barrel facingtoward the front door. A glasstablein front of the sofawas broken inthe struggle,
and a television was knocked over. At some point, Lynn Frey emerged from the bedroom. The
victimwasyelling for “girl” to call the police. Acoordingto Ms. Frey, theshotgun was between the
defendant and the victim, presumably touching the defendant’ sback and the victim’ schest. Shedid
not see who pulled the trigger, causing the gun to discharge the first time. Ms. Frey was moving

lWe are assiged substantially in our effort to unravel the sequence of events by the balanced and thorough brief
of defendant’s counsel on appeal.
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toward the front door when the shotgun discharged, the shot hitting the door. Some fragments
apparently hit Ms. Frey in the | eg,? but she was able to get out of the apartment and call 911.

Thedefendant and thevictimwereagain alone. According to the defendant, hefreed himself
by knocking the victim down. The defendant pumped the shotgun, chambering a shell, because,
according to histestimony, he felt he might need to protect himself. Holding the gun, he started to
walk out the front door when the victim rushed him from behind and, in the ensuing strugglefor the
gun, asecond shot was fired, this time grazing the victim’ s leg and causing him to fall to the floor.
While on hisknees, the victim grabbed the gun barrel with both hands and attempted to pull the gun
from the defendant. The victim and the defendant continued to struggle for the gun until thevidim,
still holding the gun with both hands, acoording tothe defendant, lay on hisback with hisupper torso
out the front door and his lower torso inside the apartment. The defendant still held the stock end
of thegun. Thedefendant hypothesized that in pulling thegun back and forth between them, thegun
was somehow pumped again, and a third shot was fired. This shot entered the victim’'s chest and
caused his death.

The defendant |eft the apartment, dropped the shotgun in a grassy area adjacent to the
apartment building, and drove to the apartment he shared with hisgirlfriend. Thefollowing day, he
turned himself in to the police and gave a statement to the police in which he maintained that the
shooting was an accident.

BronzettaFrey, the sister of Lynn Frey, testified for the prosecution. Shesaid that she was
inthe parking lot of the building where thevictim lived when all three shotswerefired. She had just
returned to the complex in the company of her young negphew, Lynn Frey sson. Her nephew got out
of the vehicle first and immediately started up the stars to the victim’s gpartment, looking for his
mother. After she heardthefirst shot, she yelled for her ngphew to cometo her, and they got behind
the vehicle they had arrived in. She testified that she then saw the defendant back out of the door
of the victim’s apartment, holding a shotgun. The victim, according to Ms. Frey, was facing the
defendant and holding onto the barrel end of the shotgun when the second shot wasfired. After this
shot, the victim crumpled and twisted, still holding the gun, until he was lying on his back with the
defendant standing over hishead. She described the scene asone where “the barrel of the gun was
going round and round Mr. Whitworth’s chest and head.” The third shot was fired and the victim
went limp. Accordingto the autopsy, the victim sustained a superficial wound to hisleft thigh and
died as the result of a single gunshot wound to the chest. Cocaine was detected in his blood.

2Based on this event, the defendant was charged with aggravated assault by use of a deadly weapon, naming
Ms. Frey asthe victim. The charge was dismissed by the trial court at the conclusion of the State’'s proof.
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ANALYSIS
Issuel. Sufficiency of the Evidence

The defendant contends that the evidence was insufficient to convict him of voluntary
manslaughter because the proof failed to establish that he acted knowingly or intentionally or that
he was provoked. Hecontends that he should have been convicted of the lesser offense of reckless
homicide and that the killing was accidental .

Our standard of review when the sufficiency of the evidence is questioned on appeal is
“whether, after viewing the evidencein thelight most favorableto the prosecution, any rational trier
of fact could have found the essential elements of the crime beyond a reasonable doubt.” Jackson
v. Virginig 443 U.S. 307, 319, 99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560 (1979). A verdict of guilty
by the jury, approved by thetrial judge, accreditsthe testimony of the State’ swithessesand resolves
all conflictsin thetestimony in favor of the State. See State v. Cazes, 875 S.W.2d 253, 259 (Tenn.
1994). In conducting our evaluation of the convicting evidence, we are precluded from reweighing
or reconsidering the evidence. See Statev. Morgan, 929 S.\W.2d 380, 383 (Tenn. Crim. App. 1996).

The defendant was charged with first degree premeditated murder and found quilty of
voluntary manslaughter.® Voluntary manslaughter is defined as “the intentional or knowing killing
of another in a state of passion produced by adequate provocation sufficient to lead a ressonable
person to act in an irrational manner.” Tenn. Code Ann. § 39-13-211(a) (1997). A person “acts
intentionally with respect to the nature of the conduct or to aresult of the conduct when it is the
person’ s conscious objective or desire to engage in the conduct or cause the result[.]” 1d. § 39-11-
106(a)(18). “A person acts knowingly with respect to a result of the person’s conduct when the
person is aware that the conduct isreasonably certain to cause the result[.]” Id. 8 39-11-106(a)(20).

The evidence showed that the defendant |eft Dodge City in the evening of June 22, 1998,
after aday of selling cocaine. He drove to the apartment he shared with his girlfriend and their two
children to retrieve ashotgun that was kept on ashelf in hiscloset. Hethen returned tothevictim’s
apartment with theloaded shotgun. Theevidence showed that a struggle between the defendant and
the victim ensued. Furniture was broken in the struggle that, at one point, led to the defendant’s
being pinned down by the victim. The defendant, at 240 pounds and half the age of the victim, was

3As noted above, the defendant was als charged in count two with felony murder, based on the underlying
felony of robbery. Thejury found the defendant guilty of reckless homicide asincluded in count two. Thetwo verdicts,
one for voluntary manslaughter as included in count oneand one for reckless homicide as included in count two, were
merged into one conviction for voluntary manslaughter. At the hearing onthe defendant’ smotion for a new trial, the
defendant argued that the verdicts were inconsistent. The law inthis gate is that “consigency between verdicts on
separate counts of anindictmentis not necessary.” Wiggins v. State, 498 S.W.2d 92, 93 (Tenn. 1973). This court has
stated that “[i]nconsistent verdictsare permitted as long as thereis sufficient evidence to permit a rational fact finder to
find adefendant’ s guilt beyond areasonable doubt on the charges on whichthe defendant wasconvicted.” Statev. Tony
Scott Walker, No. 02C01-9704-CC-00147, 1997 WL 746433, at *3 (Tenn. Crim. App. Dec. 3, 1997 at Jackson). Our
determination, therefore, is whether the evidence was sufficient to support the defendant’s conviction for voluntary
manslaughter.
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able to get the upper hand and finally stood over the victim as he lay half in and half out of his
doorway. We conclude that the evidence justified the jury’s determination that the defendant
intentionally responded to the provocation of the victim, which included shoving the defendant face
down onto the sofa, by firing ashotgun directly into thevictim’schest at closerange. The evidence
was, therefore, sufficient to convict the defendant of voluntary manslaughter, and the State
sufficiently overcame the défendant’ s contention that the killing was accidental.

Issuell. Excessive Length of Sentence

At the conclusion of the sentencing hearing, the trial court sentenced the defendant to six
years imprisonment upon his conviction for voluntary manslaughter. As a Range |, standard
offender, the defendant thus received the maximum sentence allowable by law. The defendant
arguesthat the sentence imposed was excessive because thetria court improperly applied statutory
enhancement factor (16): “Thecrimewascommitted under circumstancesunder whichthepotential
for bodilyinjuryto avictimwasgred[.]” Tenn. Code Ann. 8 40-35-114(16). Thedefendant further
assertsthat the trial court erred in failing to apply two additional statutory mitigating factors: “The
defendant acted under strong provocation[,]” id. § 40-35-113(2), and the defendant expressed
remorse, id. 8 40-35-113(13).

When there is a challenge to the length, range, or manner of service of a sentence, it isthe
duty of this court to conduct ade novo review with a presumption that the determinations made by
the trial court are correct. See id. § 40-35-401(d). This presumption is “conditioned upon the
affirmative showing in the record that the trial court considered the sentencing principles and all
relevant facts and circumstances.” State v. Ashby, 823, SW.2d 166, 169 (Tenn. 1991). The
Sentencing Commission Commentsto Section 40-35-401 providethat the burdenison the defendant
to show the impropriety of the sentence. Concluding that the trial court properly considered
sentencing principles and relevant facts and circumstances, our review is de novo.

Our review requiresan analysisof thefollowing: (1) evidence, if any, received at thetrial and
sentencing hearing; (2) the presentence report; (3) the principles of sentencing and the arguments of
counsel relative to sentencing alternatives; (4) the nature and characteristics of the offense; (5) any
mitigating or enhancing factors; (6) any statements made by the defendant in hisown behalf; and (7)
the defendant’ s potential for rehabilitation or treatment. See Tenn. Code Ann. 88 40-35-102, -103,
-210; see also State v. Smith, 735 SW.2d 859, 862 (Tenn. Crim. App. 1987).

The offense of voluntary manslaughter, aClass C felony, requires a sentence of threeto six
yearsfor a Range |, standard offender. The trial court is required to begin with the presumptive
minimum sentence, enhance within the range as appropriatefor the enhancement factors, and then
reduce the sentence within the range as appropriate for the mitigating factors. See Tenn. Code Ann.
8 40-35-210(c), (e). The weight to be afforded any appropriate factor rests within the sound
discretion of thetrial court. See Statev. Bogags, 932 S\W.2d 467, 475-76 ( Tenn. Crim. App. 1996).

A. Enhancement Factors

-6-



Thetria court goplied three statutory enhancement factorsto the defendant:

(1) The defendant has a previous history of criminal
convictions or criminal behavior in addition to those
necessary to establish the appropriate range; . . .

(99 Thedefendant possessed or employed afirearm, explosive
device or other deadly weapon during the commission of
the offensg; . . .

(16) The crime was committed under circumstances under
which the potential for bodily injury to a victim was
great] ]

Tenn. Code Ann. § 40-35-114(1), -(9), -(16). The defendant does not dispute the application of
enhancement factors (1) and (9), both of which are supported by therecord. The defendant disputes
only the application of factor (16), that the “ crime was committed under circumstances under which
the potential for bodily injury to avictim wasgreat.” During the sentencing hearing, the trial court
stated that factor (16) applied because of the potential for serious bodily injury to Lynn Frey. The
defendant arguesthat theinjury to Ms. Frey occurred asaresult of thefirst shot’ sbeing fired and not
asaresult of thethird and fatal shot; therefore, she was not present when the “ crime was committed”
because she had | eft the apartment and was removed from any danger. The State argues, onthe other
hand, that although Ms. Frey was not present when the fatal shot was fired, that is not the
requirement of the enhancement factor. Accordingtothe State’ sargument, factor (16) providesthat
the crime must be committed under circumstances under which the potential for bodily injury is
great. The circumstances of this offense, according to the State, do not just involve the fatal shot;
they began when the defendant arrived a the victim'’s apartment with aloaded shotgun.

First, we note that a statutory enhancement factor may not be used to enhance a serntence if
it is an essential element of the offense as charged. However, enhancament factor (16) deds with
potential for injury in circumstances where persons other than the victim of the convided offense
areintheareaand are subject to possibleinjury. See Statev. Sims, 909 S.\W.2d 46, 50 (Tenn. Crim.
App. 1995) (holding that factor (16) “may be applied in situations whereindividuals other than the
victim are in the area and are subject to injury”).

With regard to the application of enhancement factor (16), the defendant’s argument is
persuasive. First, we note there is no proof that the defendant did not, as he claimed, bring the
shotgun to the apartment to sell to the victim. Additionally, asto how the victimand the defendant
became entangled as they were when first seen by Lynn Frey, we also have only the defendant’s
version. She testified that the defendant was on the sofa where the victim had pinned him, the
shotgun being between the two of them athough the defendant said that it was pinned beneath him.
Thus, it was not obvious to her who was the aggressor or who had control of the weapon. Thiswas
the position of the parties when the shotgun discharged, wounding Frey. We cannot say that an
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offense was being committed by the defendant at that time. In fact, the State theorizesin its brief
that the jury did not believe that the defendant came to the apartment to kill the victim but was
adequately provoked into doing so. Additionally, although the proof showed that the defendant
pumped the shotgun after the first and second shots, each time causing a round to be chambered,
thereisno proof that a shell was not already in the chamber when he arrived & the apartment. Thus,
thereisno proof that the defendant chambered the round which wounded LynnFrey. Although the
State arguesthat thefiring of thefirst shot was* part of the circumstances of the offense,” we do not
find this reasoning persuasive. For instance, if the altercation had ended after the first shot which
wounded Ms. Frey, it is difficult to predict what criminal charges would have reaulted or against
whom. Also, we notethat it wasthethird shot which resulted in the death of thevictim, not thefirg,
which wounded Ms. Frey, or even the second. Accordingy, we conclude that factor (16) could not
be applied to the wounding of Ms. Frey. Although the trial court did not consider whether there
could have been danger to other victims, so as to apply factor (16), we will consider whether this
factor could be applied because of the children in the area.

There was proof that thevictim’ s four-year-old child was sleeping in a nearby bedroom in
the victim’ s apartment at the time of the altercation. There was also proof that Lynn Frey’s young
son was on the stairs headed for the victim’ s apartment just before the shotgun was fired the first
time; that Bronzetta Frey yelled for her ngohew to run to her so they both might take cover; and that
another young boy was just outside the victim’ s door at the begnning of the encounter. Weapply
the same reasoning and conclude that these two children cannot be considered as factor (16)
“victims’ because at the time of thefirst shot, the only one which might have threatened them, the
proof does not show that the defendant was committing acrime Additionally, we notethat the area
was a housing complex where individual stended to congregateat all hours. However, therewasno
showing that others were endangered. Accordingly, factor (16) cannot be applied.

B. Mitigating Factors

Thetrial court applied only one statutory mitigatingfactor requested by the defendant: “ The
defendant, although guilty of the crime, committed the offense under such unusual circumstances
that it isunlikely that asustained intent to violatethe law motivated the criminal conduct[.]” Tenn.
Code Ann. 8 40-35-113(11). Thetria court found an “unusual scenario” on the particular evening
of the offense and concluded that it was unlikely that a sustained intent to violate the law motivated
the defendant’s conduct. Nevertheless, the tria court found that mitigati ng factor (11), although
present, should nat be given much weght.

Thetrial court declined to apply asecond mitigating factor requested by the defendant: “The
defendant acted under strong provocation[.]” 1d. §40-35-113(2). Thedefendant arguesthat thejury
verdict of voluntary manslaughter establishes that heacted “under strong provocation” and in self-
defense.* Wedisagree. Voluntary manslaughter requires only “adequate provocation” not “strong
provocation.” Asto the existence of strong provocation in thiscase, thetrial court stated that “even

4Self«nlefensze was not argued or requested at trial as a defense to the fatal shooting of the victim.
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though we have amanslaughter conviction, which involvesan altercation . . . I’'m not of the opinion
that it rises, in thisfactual situation, and meritsthe Court finding that there was strong provocation.”
The trial court also nated that the defendant’ s theory remained that the shooting was accidental,
therefore provocati on was, and continues to be in the present apped , denied by the defendant. In
spite of this tactical contradiction, we address the appropriateness of applying fador (2) in
mitigation.

We note first that “[d jury’s verdict reflecting that consideration of a potential mitigating
factor ledtoaconvictionfor alesser included offense may render tha mitigating factor inappropriate
for further consideration in sentencing.” State v. David Keith Daugherty, No. 03C01-9203-CR-
00082, 1993 WL 330454, a *5 (Tenn. Crim. App. Aug. 27, 1993 at Knoxville). Although thereis
no prohibition against atrial court’s giving a defendant “double credit,” mitigating factor (2) need
not be automatically applied in voluntary manslaughter cases. See State v. Paul Galbreath, No.
01C01-9406-CC-00204, 1995 WL 518878, at *5 (Tenn. Crim. App. Sept. 1, 1995 at Nashville)
(citing State v. McKinzie Monroe Black, No. 01C01-9401-CC-00006 (Tenn. Crim. App. July 14,
1995 at Nashville)). Here, the defendant returned to the victim’ s apartment with aloaded shotgun.
Thevictim, high on cocaine, pinned the defendant on asofaand struggled for control of the shotgun.
Whilethejury may have found such provocation adequate to reducethe defendant’ s culpability, the
nature and circumstances of this crime do not demonstrate the kind of “strong provocation” that
would support application of this mitigating factor. We conclude that the trial court appropriately
declined to apply mitigating factor (2).

Finaly, the defendant argues on appeal for the application of remorse asamitigating factor
under the “catch-all” mitigating factor (13), which permits the application of “[a]ny other factor
consistent with the purposes of thischapter.” Tenn. Code Ann. §40-35-113(13). Thedefendant did
not ask the trial court to consider remorse at the sentencing hearing, and the only testimony
concerning remorse was given when the defendant testified that he was not going to keep on selling
drugs and was “very sorry” for what he had done. The defendant claimed to be “working on his
anger problem” but on cross-examination admitted that this did not involve any sort of structured
program. Nothing inthe evidenceindicatesany compel ling reasonsto support the applicaion of this
mitigating factor. Further, an appellate court is simply not able to access the genuineness of the
defendant’ s remorse, not having viewed histestimony inthisregard, and the trial court’s not being
addressed on thisissue.

We conclude that the trial court properly applied two enhancement factors, giving great
weight to both. We do not disagree with the trial court’s application of one mitigating factor, the
lack of any sustained intent to violate the law as motivating the crime, but agree that this factor
should be given little weight. Judges need not place any specific numerical value on enhancement
or mitigating factors but are free to weigh them as they feel appropriate. Here the trial court
determined that acriminal history, coupled with the use of adeadly weapon in circumstances where
other individuals were highly likely to be injured completely outweighed the only, margnal
mitigating factor. Even though we have concluded that enhancement factor (16) could not be
applied, two other enhancement factors, both of which weregiven greatweight by thetrial court, still
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apply. Accordingly, the sentenceimposed wasappropriate. Statev. L avender, 967 S.W.2d 803, 809
(Tenn. 1998).

CONCLUSION

Theevidenceissufficient to support aconviction of voluntary manslaughter and punishment
of six yearsin confinement. We therefore affirm the trial court.

ALAN E. GLENN, JUDGE
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