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The appellant, Richard C. Silk, was convicted by ajury in the Rutherford County Circuit Court of
one count of resisting arrest, aclass B misdemeanor. Thetrial court sentenced himto six (6) months
incarceration in the Rutherford County Jail, assigning a service percentage of seventy-five percent
(75%). The appellant now presents the following issues for our review: (1) whether the evidence
adduced at trial issufficient to support the appellant’ s conviction of resisting arrest; (2) whether the
trial court erred in sustaining certain objections by the State to the appel lant’ stestimony concerning
a statement made to him by an arresting officer; and (3) whether the trial court erred in sentencing
the appellant. Following a thorough review of the record and the parties briefs, we affirm the
judgment of the trial court.
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OPINION

|. Factual Background
OnJanuary 6, 1999, aRutherford County Grand Jury returned anindictment charging
the appellant with onecount of assault and one count of resisting arrest. Theindictment arose from
the ultimately successful efforts of officers of the Rutherford County Sheriff’s Department on
October 1, 1998, to execute awarrant for the appellant’s arrest. On April 21, 1999, the State
submitted amotion tothe Rutherford County Circuit Court to dismissthecharge of assault. Thetrial




court granted the State’ s motion, and the State’ s prosecution proceeded to trial on April 22, 1999,
solely on thebasis of the charge of resisting arrest.

At tria, the State presented the testimony of Detective William Sharp and Sergeant
Egon Grissom, both employed by the Rutherford County Sheriff’s Department. The officers
testimony established that, in September 1998, a complaint was filed with the Rutherford County
Sheriff’ sDepartment against the appellant. Accordingly, Detective Sharp and hispartner, Detective
Dinardo, drove to the appellant’ s workplace at Automotive Service a business located on a main
thoroughfarein Murfreesboro. At Automotive Service, Sharp spoke with the appellant, identifying
himself asalaw enforcement officer andnotifying him concerning thecomplaint. Sharpalsowarned
the appellant that, if he persisted in the behavior that had provoked the complaint, the issuance of
an arrest warrant might beforthcoming. Attrial, Sharp recalled tha hisencounter with the appellant
on this occasion was cordial, notwithstanding the topic of conversation.

Subsequently, on October 1, 1998, Detectives Sharp and Dinardo wereinformed that
amisdemeanor warrant had been issued for the appellant’ s arrest and were ordered to execute the
warrant. Accordingly, the detectivesobtained thewarrant' and, at approximately 12:30 p.m. or 1:00
p.m., drove to Automotive Service. Because the detectives vehicle was not equipped for the
transportation of prisoners, Sergeant Grissom accompanied the detectives in a marked patrol car.
Grissom was attired in a Rutherford County Sheriff's Department uniform.

When thethreeofficersarrived at Automotive Service, the appellant was not present.
Accordingly, they waitedfor several minutes, standing besidetheir vehiclesin the parking lot. The
appellant soon drove into the parking lot and stopped beside the three officers. When the appellant
got out of hisvehicle, Sharp informed the appellant that he had awarrant for the appellant’ sarrest.
Additi onally, Grissom explained tothe appellant thebasi s of thearrest warrant. The appellant began
to back away from the officers and also began “yelling and screaming” and demanding to see the
warrant. Sharp testified at tria that he did not immediately show the warrant to the appellant
because he had left the warrant in his vehicle and, moreover, a policy of the Rutherford County
Sheriff's Department requi red offi cers to first secure arresteesin their custody.

Accordingly, Sharp and Grissom approached the appellant and ordered him to turn
around and place his hands on hiscar. The appellant initially complied. However, when Grissom
placed ahandcuff ontheappellant’ sleftwrist, the appel lant turned suddenly, swinging hisright hand
in the officers' direction and forcing Grissom to duck in order to avoid being struck in the head.
Sharp then seized the appellant’s right am and attempted to assist Grissom in handcuffing the
appellant, but the appellant continued to struggle. All three officers were required to restrain him.

lAt the commencement of the trial, the appellant and the State entered into the following stipulation:
On October 1% of 1998, William Sharp, a Detective with the Rutherford County

Sheriff’s Department and being a proper officer had in his possession . . . aduly
issued and valid arrest warrant commanding him to arrest the Defendant, Richard
Silk.
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Afterwards, the officersattempted to escort the appel lant to Grissom’ s patrol car, but
the appellant was “kicking hisfeet” and screaming, “| want to see the warrant. Y ou can't do this.”
Grissom recalled at the appellant’s trial that the officers were forced, essentidly, to carry the
appellant to the patrol car. At some point, the appellant also began complaining that the handcuff
restraining hisright hand wastoo tight. However, the officers declined to loosen the handcuff while
the appellant cortinued his effortsto resist arrest.

At Grissom’ s patrol car, the officers attempted to place the appellant inside the rear,
“caged” portion of the vehicle, but the appellant propped his feet against the frame of the car door,
again fighting with the officers. Grissom finally concluded that the appellant posed adanger to
himself and the officersand sprayed the appel lant with “ Freeze Plus P,” achemical substancesimilar
to Mace. The appdlant immedi ately became compliant. At trial, Grissom noted that, during his
twenty-year tenure as a law enforcement officer, he had only been forced to use Freeze Plus P or
Mace on one other occasion.

Theofficersnext drovethe gopellant to the* Rutherford County Ambulance Service,”
wherethe appellant was brought before amagi drateto determine whether the appel lant had suffered
any injuries and also to set a bail amount. At the Ambulance Service, Grissom loosened the
appellant’s right handcuff. Additionally, Sharp showed the arrest warrant to the gopellant.
Subsequently, at the Rutherford County Sheriff’s Department, Sharp also read the warrant to the
appellant.

The appellant testified on his own behalf at trial. The appellant initially conceded
that, at the time of his arrest, he knew that Sharp, Dinardo, and Grissom were law enforcement
officers. Inthisregard, he acknowledged that Grissom waswearing auniform, and thethree officers
were standing besidea marked patrol car. He confirmed that, approximatey one month before his
arrest, he had spoken with Shar p concerning aprior complaint. Somewhat contradictorily, however,
the appellant also testified that

| ...didn"t know that Detective Sharp was an officer. Hestill hasn’t

identified himself by his badge or any other kind of other

identification. Asfar as| know, he's still somebody’ s good buddy.

This could be a pack of buddies out just to rouse some guy and have

agood old time and exercise their testosterone.

| wasterrified. . . . | thought they were just abunch of good old boys
out to take somebody out and beat them up. | figured | was going to
either end up dead in a hole somewhere or very seriously injured.

According to the appellant, hefully cooperated with the officers despite his“terror.”

The appellant asserted that the only “resistance” heoffered comprised his persistent demandsto see
the arrest warrant. Moreover, upon being handcuffed, he realized that the right handcuff had been
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fastened too tightly, causing him extreme pain. Indeed, theappellant claimed at trial that he suffered
asignificant cut to hisright wrist due to the manner in which he was handcuffed. In any event, the
appellant recounted that, as the officers escorted him to the patrol car, he sought to prevent hisright
wrist from moving, and he requested that the handcuff be loosened prior to his placement in the
patrol car. The appellant noted at trial that he had “no intention . . . of jJumping into a car like a
trained porpoise.” He also conceded that the officers had to “tackle[]” himin order to placehimin
the patrol car but denied that he did anything to provoke Grissom’s use of Freeze Plus P.

At the conclusion of the trial, in addition to instructing the jury on the charged
offense, the trial court indructed the jury on the justification of self-defense as set forth in Tenn.
Code Ann. § 39-11-611 (1997). Nevertheless, following deliberation, the jury returned averdict of
guilt of resisting arrest. Pursuant to the jury’ sverdict, thetrial court sentenced the appellant to six
(6) months incarceration in the Rutherford County Jail, assigni ng a servi ce percentage of seventy-
five percent (75%).

[I. Analysis
l. Sufficiency of the Evidence

The appellant first challenges the sufficiency of the evidence underlying his
conviction of resisting arrest. In Tennessee, appellate courts accord considerable weight to the
verdict of ajury inacrimina trial. In essence, a jury conviction removes the presumption of the
appellant’ sinnocence and replacesit with oneof guilt. Statev. Tuggle 639 SW.2d 913, 914 (Tenn.
1982). Conversely, the State is entitled on appeal to the strongest legitimate view of the evidence
and all reasonable inferences which may be drawn therefrom. State v. Williams 657 S.W.2d 405,
410 (Tenn. 1983). This shifting of burdens stems from the principle that questions concerning the
credibility of witnesses and the weight and value to be given the evidence, as well as all factual
issues raised by the evidence, should be resolved by the trier of fact and not this court. State v.
Pruett, 788 S.W.2d 559, 561 (Tenn. 1990). Accordingly, inovercoming the presumption of hisguilt,
the appellant must establish that “no reasonabletrier of fact” could havefound theessential elements
of the offense beyond a reasonable doubt. Jackson v. Virginia, 443 U.S. 307, 319, 99 S. Ct. 2781,
2789 (1979); Tenn R. App. P. 13(e).

Inthiscase, in order to convict the appellant of resisting arrest, the State wasrequired
to prove beyond a reasonable doubt, and the jury was required to find, that (1) the appellant
obstructed an arrest by aperson known tohimto bealaw enforcement officer; (2) the appellant used
force? againgt the law enforcement officer; and (3) the appellant acted intentionally. Tenn. Code
Ann. 8§ 39-16-602(a) (1997). It is not a defense to a charge of resisting arrest that the arrest was
unlawful. 1d. at (b). However, under certain limited circumstances, self-defense can be a
justification for resisting arrest, excluding criminal responsibility. 1d. Moreover, “[t]he [S]tate has
the burden of proof to negate the defense; the burden is not upon the defendant to prove the defense
exists.” Statev. Belser, 945 SW.2d 776, 782 (Tenn. Crim. App. 1996). Whether the State has met

2 Force’ means compulsion by the use of physical power or violence .. ..” Tenn. Code Ann. § 39-11-
106(a)(12) (1997).
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itsburdenisaquestionfor thejury to determine. Statev. Clifton, 880 S.W.2d 737, 743 (Tenn. Crim.
App. 1994); State v. Woods, No. 03C01-9707-CR-00287, 1998 WL 751460, at *3 (Tenn. Crim.
App. at Knoxville, October 29, 1998).

Subsection (a) of Tenn. Code Ann. 8 39-11-611 sts forth the following basic
components of self-defense: (1) a person used or attempted to use unlawful force against the
accused; (2) there existed areal danger of imminent death or serious bodily injury, or the accused
honestly believed that the danger wasreal at the time of theaccused’ sthreat or use of force; and (3)
theaccused reasonably bei eved that he was threatened withimminent deathor seriousbodily inj ury,
i.e., the belief was founded upon reasonable grounds. In the context of justifying resistance to an
arrest, subsection (e) of Tenn. Code Ann. § 39-11-611 limits the gpplication of self-defense, as
defined above, to those instances in which “[t]he law enforcement officer uses or attempts to use
greater force than necessary to makethe arrest,” and the accused “ reasonably believesthat theforce
isimmedi ately necessary to protect against the law enforcement officer’s use or attempted use of
greater force than necessary.” See State v. Mize, No. 03C01-9405-CR-00163, 1995 WL 562243,
at *8 (Tenn. Crim. App. a Knoxville, September 22, 1995)(holding that subsection (€) ismerely a
restriction on the use of self-defense, and the statute should be read as a whole in considering
whether the defense applies). The Sentencing Commission Comments explain:

Subsection (e) representsapolicy decision by thecommissonthat the

street isnot the proper forum for determining thelegality of an arrest.

To alarge extert, the rule isdesigned to protect citizens from being

harmed by law enforcement offices. Research has shown that

citizens who resist arrest frequently are injured by trained officers

who usetheir skillsandweaponsto protect themsel vesand effectuate

thearrest. If thedefendant knowsitisalaw enforcement officer who

has stopped or arrested him or her, respect for therule of law requires

the defendant to submit to gpparent authority.

Tenn. Code Ann. 8§ 39-11-611, Sentendng Commission Commerts.

The appellant predicates his challenge to the sufficiency of the evidence upon two
specific claims: (1) the evidence adduced at trial does not support a finding that the appellant
intended to resist hisarrest; and (2) the evidence adduced at trial established that the appellant acted
in self-defense. In addressing these claims, we initially reiterate that “when witnesses give
diametrically opposed versions of how an event occurred, wemust presume[on appeal] that thetrier
of fact accredited the version in support of the state’s position unless the record demonstrates
conclusivelythe physicd impossibility of that version.” Statev. Kemp, No. 02C01-9401-CC-00012,
1994 WL 568409, at *1 (Tenn. Crim. App. at Jackson, October 19, 1994). Therefore, we must
assumethat thejury in this case accredited the testimony of Detective Sharp and Sergeant Grissom.
Onceagain, accordingto the officers' testimony, Grissom was dressed in uniform at the time of the
appellant’s arrest, the three officers were standing beside a marked patrd car at that time, and
Detectives Sharp and Dinardo had previously identified themselves to the appellant as law
enforcement officers. Moreover, we note that the appellant never requested any additional
confirmation of the officers’ identitiesduring the course of hisarrest. Thearrest occurred duringthe
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early afternoon at an establishment that waslocated on amain thoroughfarein Murfreesboro andwas
then open for business. The officersinformed theappellant that they had awarrant for hisarrest and
that they were now executing thewarrant. Additionally, Grissom explained to the appel lant thebasis
of the arrest warrant. Nevertheless, the appellant used force to resist atempts by theofficers both
to handcuff him and to place him in the patrol car.

The appellant now claims that he did not “intend” to resist his arrest but, rather,
“intended” to examine the arrest warrant and to avoid “irreparable” injury to hiswrist. However,
the appellant’ s argument confuses intent with motive. Regardless of the appellant’s motives, the
State’ sevidenceestablished beyond areasonabl e doult that the appellant intentionallyand forceful ly
obstructed efforts by known?® law enforcement officers to arrest him. Asto his motives, these are
more relevant to potential defenses to, or justifications for, his resistance.

We first address the appellant’s claim that he only wished to examine the arrest
warrant. Inthisregard, wenote that police do possess asmall amount of flexibility in determining
the precise time at which a warrant will be shown or provided to an arrestee. Tenn. R. Crim. P.
4(d)(3)(emphasis added) provides that an officer need not have a warrant in his possession at the
time of the arrest “but upon request shall show the warrant to the defendant as soon as possible”
Tenn. Code Ann. 8 40-6-216 (1997)(emphasis added) also providesthat “[a] criminal defendant or
such defendant’ s attorney shall have the right to request andreceive at a reasonable time a copy of
any warrant.” Inany event, assuming that the appellant wished to examine the arrest warrant for the
purpose of ensuring thelegality of hisarrest, we have already noted that it is no defenseto resisting
arrest that the arrest was, in fact, unlawful. Tenn. Code Ann. § 39-16-602(b). A necessary corollary
to this rule must be that an officer’ s failure to provide proof that the arrest islawful by showingan
arresteethewarrantislikewiseno defense. Thus, the appellant inthis case should have* acquiesced
to the apparent authority of the officers and contested the mater in a court of law if he felt he had
beenwronged.” Statev. Bradley, No. 03C01-9408-CR-00298, 1996 WL 57945, at *2 (Tenn. Crim.
App. at Knoxville, February 13, 1996).

The appellant also argues, however, that the office’s’ response to his reasonable
request to examinethewarrant constituted an unnecessary use of forcejustifying self-defense. Tenn.
Code Ann. 8 39-11-611(a) and (e). Preliminarily, we conclude that the evidence adduced at trial
supported afinding by the jury that the officers's conduct in seauring the appellant in their custody
prior to showing him the warrant did not constitute an unnecessary use of force 1d. at (e). Again,
at the time of the appellant’s arrest, Sharp had left the arrest warrant in his vehicle. Neverthdess,
beforethe officers effectuated the arrest, Sharp informed the appellant that he had an arrest warrant,
and Grissom informed the appellant of thebasis of the warrant. Asnoted previously, Sharpdid not
immediately retrieve the warrant from his car because a policy of the Rutherford County Sheriff’s

3The appellant does notappear to challenge on appeal the jury’sfinding that he knew that the arresting officers
were, in fact, law enforcement officers. Moreover, in view of the strong evidence adduced to the contrary, the jury was
certainly entitled to reject the appellant’s patently incredible testimony that he believed the arresting officers to be “a
pack of buddies out just to rouse some guy and have a good old time and exercise their testosterone.”
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Department required the officersto first secure the appellant in their custody. Sharp explained at
trial that this policy was intended to ensure the safety of the arrestee, the arresting officers, and the
genera public, as “the sarvice of an arrest warrant can be a volatile thing . . . , and reading the
warrant. .. generally only . .. aggravate[q [thesituation].” Indeed, even asthe appellant inthiscase
posed to the officers his “reasonable request” to examine the arrest warrant, he was “yelling and
screaming” and backing away from the officers. Moreimportantly, the evidence adduced at trial
supported a finding by the jury that the officers' insistence upon effectuating the arrest prior to
showing the appellant thewarrant did not pose animminent danger of death or seriousbodily injury
to the appellant or warrant areasonable belief of such danger. 1d. at (a). Therefore, the appellant’s
use of force was not immediately necessary to protect against the officers’ use of force, even if
greater than necessary. |d. at ().

Finally, the appellant claimson appeal, asinthetrial court, that the arresting officers
also used unnecessary force in handcuffing his wrist too tightly and refusing to provide him relief
prior to his placement in the patrol car. He assertsthat the officers' insistence upon placing himin
the patrol car before loosening the handcuff posed an imminent danger of serious or “irreparable’
injury to hiswrist or, at least, inspired a reasonable belief of such danger. However, the officers
testimony at trial established that any injury to the appellant or threa of injury occurred solely asa
result of the appellant’sresistancetoalawful arrest and the officers necessary responsethereto. In
sum, based upon the testimony of the State’s witnesses, a rational trier of fact could have found
beyond areasonabl e doubt that the appel lant was guilty of resisting arrest and, moreover, did not act
in self-defensewithin the meaning of Tenn. Code Ann. 8 39-11-611. Thisissueiswithout merit.

. State' s Objectionsto the Appellant’s T estimony

The appellant additionally contends that the trial court erred in sustaining certain
objections by the State to his testimony concerning a statement made to him by Sergeant Grissom.
Briefly summarizing events at trial, the appellant testified during direct examination that, when the
officers attempted to place him in Grissom’s patrol car,

| couldn’t get into the car, and | was complaining about my pain. And

Officer Grissom who wasin uniform was standing a distance of four

tosix...feet away. Andhe said, son, you'relooking for aworld of

painif you don’t get into that car. And | - - what's he talking about,

you know. Are they goingto club me to death or what. Y ou know,

just visions - -
At thispoint in the appdlant’ stestimony, the prosecutor objected “toall of this,” without stating the
basisof hisobjection. Thetrial court sustained the objection, apparently believing that the objection
was directed at the gppellant’ s specuation concerning the officers' possible retaliation should the
appellant refuse to cooperate withthem. Accordingly, thetrial court instructed the appellant, “ Y ou
are just to make comments about what was said, not what your thought process is.” Upon
resumption of direct examination and in accordance withthetrial court’ sinstruction, the appellant
merely reiterated Grissom’s comment. The prosecutor then stated, “| am going to object to that
again.” Onthisoccasion, the prosecutor clarified that his objection wasbased upon the hearsay rule.
Tenn. R. Evid. 802. The trial court preliminarily agreed but invited defense counsel to respond.
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Defense counsel stated, “That’s Y our Honor'sruling. No need to respond.” The trial court again
sustained the prosecutor’ s objection.

On appeal, the appellant contends that Grissom’s comment “was not offered for the
truth of the statement but [to] show[] the stateof mind of thedefendant,” whichwas, inturn, rel evant
to ajustification of self-defense. Similarly, the appellant contendsthat any speculation inwhich he
engaged at the time of his arrest concerning possible abuse by the officers was relevant to his
defense.

Weconcludethat theappellant haswaived thisissuefor purposesof appellatereview.
Tenn. R. App. P. 36(a) providesthat “[n]othing in thisrule shall be construed as requiring relief be
granted to a party responsible for an error or who faled to take whatever action was reasonably
availableto prevent or nullify the harmful effect of an error.” Inthis case, the appellant offered the
trial court no opportunity to rule upon his positions, now presented to this court, due to his failure
to offer any response to the State’ s objections, even when expressly invited to respond by the trial
court. The appellant als failed to includethisissuein his motion for new trial. See Tenn. R. App.
P. 3(e). Finally, upon careful review of the issueand the record in this case, we declineto exercise
our discretion pursuant to Tenn. R. Crim. P. 52(b). Statev. Smith, 24 S\W.3d 274, 282-283 (Tenn.
2000).

[I1.  Sentencing

The appellant next argues that the trial court erred in sentencing him for the offense
of resisting arrest by assigning himaservice percentage of onehundred percent (100%) and denying
him asentencing dternativetoincarceration. Weinitially notethat, under Tenn. Code Ann. §40-35-
302(d) (1997), atria court may not assign a service percentage of more than seventy-five percent
(75%), and, in fact, the judgment reflects that the trial court assigned the appellant the maximum
service percentage of seventy-five percent (75%). We also note that the record does not include a
transcript of the sentencing hearing. Under Tenn. Code Ann. § 40-35-302(a), the trial court is not
required to hold a separate hearing in imposing a sentence for a misdemeanor; nevertheless, the
parties agree and the record reflects that thetrial court conducted such a hearing in the instant case
on June 18, 1999. The burden is upon the appellant to ensure that the record before this court
conveys afair, accurate, and complete account of proceedings relating to those issues that are the
bases of appeal. Tenn. R. App. P. 24(b). Thefailureto do so resultsin awaiver of such issuesand
apresumption that thetrial court’ s determinations are correct. Statev. Oody, 823 S.W.2d 554, 559
(Tenn. Crim. App. 1991). Accordingly, absent atranscript of the sentencing hearing, the appellant
is not entitled to relief.

[11. Conclusion
For the foregoing reasons, we affirm the judgment of thetrial court.

NORMA McGEE OGLE, JUDGE



