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OPINION ON PETITION TO REHEAR

The appellant, Napoleon Momon, and Amicus Curiae, Tennessee

Association of Criminal Defense Lawyers, (“TACDL"), have filed petitions to rehear

the opinion of this Court issued on November 15, 1999. The appellant asserts in



his petition that the Court erred in finding that the harmless error doctrine may be
applied to a violation of the fundamental right to testify. TACDL challenges the
voir dire procedure adopted in the opinion and argues that a defendant should
also be permitted to execute a written waiver of the right to testify in place of the
on-the-record voir dire waiver. In its response, the State asserts that the Court
could modify its decision to allow the defendant to make an on-the-record
statement acknowledging that he or she has been advised that

(1) the defendant has the right not to testify, and if the defendant

does not testify, then the jury (or court) may not draw any inferences

from the defendant’s failure to testify;

(2) the defendant has the rightto testify and that if the defendant

wishes to exercise that right, no one can prevent the defendant from

testifying;

(3) the defendant has consulted with his or her counsel in making

the decision whether or not to testify; that the defendant has been

advised of the advantages and disadvantages of testifying; and that

the defendant has voluntarily and personally waived the right to

testify.
According to the State, this on-the-record statement approach is preferable to a
written waiver and also protects the attomey-client priviege. However, in the
event the Court agrees with TACDL and permits a written waiver, the State

asserts that the waiver should not be executed until after the presentation of the

prosecution’s case-in-chief.

After due consideration, we conclude that the appellant’s petition to rehear
challenging the Court's application of the harmless error doctrine to a violation of
the right to testify should be and hereby is DENIED. The members of this Court

continue to adhere to their onginal opinions on this issue.



However, the petition to rehear filed by TACDL is well-taken and is
GRANTED. We hereby hold that defendants may waive the right to testify either
by signing a written waiver or by engaging in the voir dire procedure set out in the
initial decision of this Court. Cf. Tenn. R. Crim. P. 23 (allowing a written waiver of

trial by jury); State v. Muse, 967 S.W.2d 764, 768 (Tenn. 1998) (stating that right

to be present at voir dire of the jury may be personally waived by the defendant
either in writing or on-the-record in open court.”) If a written waiver is executed,
the written form must show at a minimum that the defendant knew and understood
items 1-3 above. In addition, we agree with the State that the written waiver

should not be executed before the close of the prosecution’s case-in-chief.

Costs of this petition to rehear is taxed against the State for which

execution may issue if necessary.

PER CURIAM



