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This case presents for review the decision of the

Court of Appeals that where the surviving spouse has el ected

agai nst the decedent's will and taken the statutory el ective



share the maxi num al | owabl e deduction for Tennessee

i nheritance tax purposes is the value of the elective share
| ess an anobunt equal to one-third of the decedent's secured
debts. That decision is reversed, and the judgnent of the
trial court that the entire value of the elective share

qualifies for the marital deduction is reinstated.

THE CASE

The decedent, Atlas Duncan WIllians, died testate
a resident of Shel by County, Tennessee, on May 17, 1989,
survived by his widow, Carolyn S. WIlians, who qualified as
the executrix of the estate. The decedent's gross estate was
approxi mately $102, 902, 698, which was conposed of real
property val ued at approxi mately $58, 196, 557 and per sonal
property of approxi mately $44,706,141. The real property had
been pl edged by the decedent to secure debts in the
appr oxi mat e anount of $37,745,758. There were unsecured

debts of approxi mately $225,279.1

Pursuant to the procedure set forth in Tenn. Code
Ann. 8 31-4-102 (Supp. 1996), the widow filed a petition
exercising her right to elect against the decedent's will and
take an el ective share as authorized by Tenn. Code Ann. § 31-
4-101 (Supp. 1996). The probate court calcul ated the

el ective share by first subtracting fromthe sumof the total

YThe record shows sone di screpancies in these values, but the exact
amounts are not material for the purposes of this opinion.



estate the anounts of the funeral expenses, adm nistration
expenses, and the w dow s year support, and dividing that sum
by three, producing the quotient of $42,082,993.52. The
anounts of the decedent's debts were not considered in making
the calculation. The probate court approved the executrix's
choi ce of unencunbered personal property, corporate stock and

cash, with which to fund the el ective share.

The executrix insists that the total anount of the
el ective share as cal cul ated by the probate court qualifies
for the inheritance tax marital deduction under Tenn. Code
Ann. 8 67-8-315(a)(6) (1994). The Conmm ssi oner does not
chal | enge the procedure followed by the probate court in
determ ning the elective share, but insists that the elective
share reduced by one-third of the secured debts is the

maxi mum anmount that qualifies for the marital deduction.

THE ANALYSI S

The first question to be decided is where the
Court should begin its inquiry. Should the Court review
t hose i ssues which nmay affect the ultimate deci sion even
t hough they are not disputed by the parties? Specifically,
shoul d the Court review the procedure for determ ning and
fundi ng the surviving spouse's elective share, or can the

Court assume, as the parties insist, that determ ning and



funding the elective share are not issues in this case? Both
t he Comm ssioner and the executrix would have the Court focus
only on one narrow i ssue - whether the surviving spouse's

el ective share, as cal culated by the probate court, nust be
reduced by one-third of the anobunt of the secured debts in
determ ning the nmaxi mum al |l owabl e marital deduction. That is
the only issue which was raised in the Court of Appeals and
the only issue which has been briefed and argued in this
Court. When questioned at oral argunment before this Court,
counsel for both the Comm ssioner and the executrix insisted
that the procedure for determ ning the elective share is not
an issue. They insist that this is a tax case only and that
only a single issue of lawis presented. The Comm ssioner in

his brief states,

This is a Tennessee i nheritance tax

case. It is neither a debtor-creditor
di spute nor a priorities spat anong
creditors. It is not a probate
proceedi ng or an appeal from probate
court. It is a state inheritance tax
case.

And further,

The Conm ssioner does not contest and
woul d not disturb the el ective share
actually awarded to the w dow by the
Probate Court. As the Court of Appeals
recogni zed, in this case "no issue is
taken with the cal culation of the

el ective share, but only with how nuch
of that share qualifies as a nmarita
deduction for determ ning inheritance
tax liability."



The appeal in this case is not fromthe probate
court where the elective share was determ ned and funded but
fromthe chancery court, where the executrix filed suit for
the recovery of taxes paid. The executrix alleged as the
basis for relief that the Comm ssioner erroneously reduced
her el ective share by one-third of the decedent's secured
debts in determining the all owable marital deduction.

Records of the probate proceedi ngs, which were made a part of
the record in this case, do not reflect any adversary
proceedings in that court. It appears that in this estate
the only controverted i ssue has been the anount of death

t axes due, and, then, only one issue has been presented. The
hi story of the proceedings is well sunmarized by this

addi ti onal statenent taken fromthe Comm ssioner's brief:

Determ nation of the marital
deduction for tax purposes does not
af fect or determ ne how nuch the secured
creditors get, how much the spouse
t akes, how nuch unsecured creditors are
paid, or the order in which clains are
addressed. Such matters are to be
wor ked out, or thrashed out, anong the
creditors, the spouse, and ot her
beneficiaries and clai mants. Just as
the Probate Court was not concerned wth
the calculation of the marita
deducti on, and thus never addressed the
I ssue presented by this case, the
Conmi ssi oner here is not concerned with
the distributions out of the decedent's
est at e.

Though not presented by the parties as issues in

this case, there are inplicit in the parties' agreement



approving the determ nation and fundi ng of the surviving
spouse's el ective share significant |egal issues which have
not been judicially resolved. Those issues include the
construction and interpretation of Tenn. Code Ann. § 30-2-305
(1984) ("[e]very debtor's property, except such as nay be
specifically exenpt by law, is assets for the satisfaction of
all his just debts"); Tenn. Code Ann. 8§ 67-8-304 (1994)
(transfers of property by will or statutes regul ating dissent
and distribution are taxable); Tenn. Code Ann. 8§ 67-8-315
(1994) (determ nation of the "net estate subject to tax");
Tenn. Code Ann. 8§ 31-4-101 (definitions of "elective share"
and "net estate"); and Tenn. Code Ann. 8 31-4-102 (the
funding of the elective share). These statutes, as well as
others, affect significantly the conpeting interests of

di ssenting spouses, other estate beneficiaries, secured
creditors and unsecured creditors; they also determ ne the
anount of and liability for inheritance taxes. The Court's
acqui escence with regard to such i ssues woul d resol ve

i mportant questions of |aw which the parties in this case
have not raised and which have not been litigated previously.
Consequently, the Court nust undertake to review and deci de

t hese several issues or limt this opinion to the narrow

i ssue devel oped by the parties.

Wthout the benefit of an adversarial proceeding
in which counsel assert and support the conpeting clains, the
Court elects to forego a conprehensive consi deration of the

procedures for determ ning and funding a surviving spouse's



el ective share and the resulting consequences to affected
parties. Consequently, this decision is no authority for the
resol ution of those issues preternmitted.? The result is that
this decisionis |limted to the single issue: assumng that
an el ective share has been determ ned and funded according to
| aw, does the entire elective share qualify for the

i nheritance tax marital deduction? The answer is - the
entire elective share, properly determned, qualifies for the

marital deducti on.

The Comm ssioner relies upon Tenn. Code Ann. § 31-
4-101 (Supp. 1996) for the position that the nmaxi mum marital
deduction is the elective share reduced by one-third of the
decedent's secured debts. Resolution of this issue nust
begin with consideration of Tenn. Code Ann. § 67-8-315(a)

whi ch sets forth the maxi num all owabl e marital deducti on:

For the purpose of determ ning the
net estate subject to tax, the follow ng
deducti ons shall be deducted fromthe
val ue of the gross estate;

(6) An anpunt equal to the val ue
of any interest in property which passes
or has passed fromthe decedent to the
surviving spouse, but only to the extent
that such interest is included in
determining the value of the gross

2This opi ni on must not be read as authority regarding the rationale
of the United States Tax Court in Estate of W llianms v. Conm ssioner_ of
Internal Revenue, 103 T.C. 451 (1994), that of the Court of Appeals in
this case, or that of the trial court in this case. The procedure
followed by the probate court constitutes a significant departure from
prior law and may invite exam nation of Section 31-4-101 by the
| egi sl ature.




estate. In determ ning the anount
qual i fying for the deduction under this
subdi vision, the limtations,
restrictions, definitions, elections and
requi renents set out in 8§ 2056(b) and
(c) of the Internal Revenue Code (26
US. C 8§ 2056(b) and (c)) shall be
applicable to the deduction all owed by
this subsection; provided, that the

el ection specified by 8 2056(b)(7) of
the Internal Revenue Code (26 U S.C. §
2056(b) (7)) nmust be nade to the

depart nent.

Since all the property included in the spouse's el ective
share in this case, corporate stock and cash, is included in
determ ning the gross estate, the first limtation stated
does not reduce the anount that qualifies for the marital

deducti on.

The Commi ssioner insists that the second
[imtation on the deduction referenced in Tenn. Code Ann. 8§
67-8-315(a)(6), the "limtations, restrictions, definitions,
el ections and requirenents” of 26 U S.C. 2056(b) and (c),
require that the anmount of the elective share be reduced
because that share is subject to one-third of the decedent's
secured debts. The Conm ssioner bases that argunent on his
interpretation of Tenn. Code Ann. 8§ 31-4-101 (Supp. 1996),

whi ch st at es:

Right to elective share.--(a) A
decedent' s surviving spouse has the
right to elect to take an el ective
share. The elective share is one third
(1/3) of the decedent's net estate as
defined in subsection (b). The right to
el ect an elective share is available to



t he surviving spouse of an intestate
decedent and a testate decedent if the
survivi ng spouse el ects agai nst the
decedent's will. Wen the elective
share is determned, it is exenpt from

t he unsecured debts of the decedent
incurred after April 1, 1977. In
determ ning the elective share, it is
not reduced by any estate or inheritance
t axes.

(b) The net estate includes all of
t he decedent's real and persona
property subject to disposition under
the terns of the decedent's will or the
| aws of intestate succession reduced by
funeral and admi nistration expenses,

honest ead, exenptions and year's
support.

The Conmi ssioner does not suggest that express authority for
his position is found in this statute, but contends that the
absence of any nention of debts in subsection (b) and the
provi sion in subsection (a) that, "when the elective share is
determned, it is exenpt fromthe unsecured debts of the
decedent incurred after April 1, 1977," require the
conclusion that the elective share, once deternmned, is to be
reduced by secured debts. The answer to this propositionis
that the | anguage of that code section sinply cannot be
reasonably construed to include that nmeaning. That section
nmeans what it says, the property with which the el ective
share is funded is exenpt from that is, not subject to
execution for, the debtor's unsecured debts. Tenn. Code Ann.

8§ 30-2-305 (1984) provides as follows:

Debts chargeabl e agai nst all assets.--
Every debtor's property, except such as
may be specially exenpt by law, is



assets for the satisfaction of all his
just debts.

"Exenpt property" is property which has been renoved fromthe
general provision of Section 30-2-305 and converted into
property which, in the | anguage of that statute, is "such as
may be specially exenpt by law. " The Conm ssioner finds
significance in the exenption of the elective share from
unsecured debts but not secured debts in Section 31-4-101(a).
Property subject to secured debts is no | onger declared
exenpt, (unlike the prior statute®) because encunbrances on a
decedent's property cannot be di scharged by being chosen to
fund an el ective share. Such a discharge would inpair the
obligation of a contract in violation of the constitution.?*
However, if property subject to the decedent's secured debts
is included in the elective share, as it may be,® only the
val ue of the property in excess of the debt secured would be
i ncluded in determning the value of the el ective share and
also the marital deduction. The federal statute, 26 U S.C
2056(b) (4) (Supp. 1996), does not require that the elective
share taken by the spouse be reduced where secured debts
exist. That section requires that in determ ning the anpunt
of the marital deduction, the value of any interest passing
to the surviving spouse be reduced by the anmount of any

encunbrance on such property. Treasury Regul ation

3Tenn. Code Ann. § 31-4-101 (1984).

‘See Tenn. Const. art. I, 8 20 ("That no retrospective law, or |aw
inpairing the obligations of contracts, shall be made.").

°See Tenn. Code Ann. § 31-4-101(b) (Supp. 1996).
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20. 2056(b)-4(b) (1995) provides in pertinent part:

If a property interest passed fromthe
decedent to his surviving spouse subject
to a nortgage or other encunbrance .

[for marital deduction purposes] the

val ue of the property interest is to be
reduced by the anount of the . . .
encunbrance. . . . However, if under
the terms of the decedent's will or
under |ocal |aw the executor is required
to discharge, out of other assets of the
decedent's estate, a nortgage or other
encunbrance on property passing fromthe
decedent to his surviving spouse, or is
required to reinburse the surviving
spouse for the amount of the nortgage or
ot her encunbrance, the paynent or

rei mbursenent constitutes an additional

i nterest passing to the surviving
spouse.

That additional interest would constitute a portion of the

el ective share and al so the all owable marital deduction.

Nei t her state nor federal law requires that the

el ective share be reduced as claimed by the commi ssioner.

THE CONCLUSI ON

The conclusion is that, assum ng that the el ective
share was determ ned and funded according to law, which is
not decided in this case, the property constituting the
el ective share passed fromthe decedent to the surviving

spouse, and "an anount equal to" the full value of the

-11-



el ective share qualifies for the marital deduction under

Tenn. Code Ann. 8 67-8-315(a)(6).

The judgnent of the Court of Appeals is set aside,

and the judgnent of the trial court is affirnmed. The case is

r enanded.

Costs are taxed to the Conm ssi oner.

Rei d, J.

Concur:

Birch, CJ., Drowta and
Ander son, JJ.
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