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OPINION

Ramon Padilla appeals his convictions of obstruction (Count IIl) and aggravated
kidnapping (Count IV), enhanced with a prior felony conviction. Following the jury’s finding of
guilt on Counts IIl and IV, the court impliedly found the enhancement paragraph true and
assessed Appellant’s punishment at imprisonment for a term of twenty years on Count Il and a
term of thirty years on Count IV. We modify the judgment to reflect a finding of true to the
enhancement paragraph and affirm the judgment as so modified.

FACTUAL SUMMARY

Laura Diaz-Padilla and Appellant married in 2010 and separated in February of 2011.
Appellant moved out of Laura’s house and she continued to live there with her sons who were 8,
16, and 18 years of age. Laura continued to see Appellant occasionally after they separated and

he spent the night with her a couple of times.



On the evening of March 4, 2011, Appellant went to Laura’s house with his clothes and
announced that he was moving back into the house with her. He also told her that he would take
her out to the movies that night. Laura already had plans to go out with a friend, Eva, but she
agreed to go to the movies with Appellant. Laura sent a text message to Eva to cancel their
plans. Appellant was extremely jealous and generally did not allow Laura to communicate with
her friends. When Eva replied to Laura’s text, Appellant became angry because he believed Eva
was “covering up” for Laura. Appellant told Laura she needed to change her telephone number
and he left the house. Laura changed her telephone number as Appellant requested.

Later that same evening, Laura called Appellant. She became upset when she realized
Appellant was in a bar. Laura hung up and decided to go out with Eva anyway. They went to a
bar and had drinks. Eva went home and Laura went to a second bar to meet another friend,
Jessica. While waiting for Jessica, Laura started playing pool with a man. Appellant walked
into the bar and saw Laura playing pool. He smiled at her and walked back out of the bar. A
few minutes later, he walked back in and introduced himself to the man at the pool table and
identified himself as Laura’s husband. Appellant called Laura a whore and left the bar. Laura
knew he was angry so she left a few minutes later. When she got out to the parking lot, she
discovered that she could not get into her car because someone had broken all of the door
handles. Appellant drove up and told her to “see if that guy can open up your door.” Appellant
then told her that he could fix her doors but he needed to get his tools from storage. Laura got
into Appellant’s truck and left with him.

Laura became frightened when Appellant turned in the opposite direction from the
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storage unit. Appellant began pulling Laura’s hair and punching her in the face while telling her
he was going to take her into the desert and kill her. Laura dialed 911 on her cell phone but
Appellant took it from her and threw it out the window.! Appellant continued to punch Laura’s
face and head. She attempted to calm Appellant by telling him she loved him and to just let her
out of the car, but he said that if he let her go she would call the police. He also told her that he
would kill her sons if she called the police. Appellant drove out to a deserted area and stopped.
He got on top of Laura and began choking and punching her while Laura pleaded with him to
stop and let her go. Appellant was concerned that Laura would not be able to explain her injuries
but he finally agreed to take her back home. Appellant told her that she needed to walk straight
to her bedroom and not talk to her boys so they would not see her injuries. While they were
driving back, Appellant continued to question Laura about the man at the bar and he suddenly
turned the truck around and returned to the deserted area while telling her that he did not kill her
the first time but he was going to kill her now. Appellant held Laura by the hair and beat her
with a thin metal bar while questioning her about the man at the bar. He dragged her by the hair
out of the truck and began kicking and punching her. He also tried to stab her in the chest with
the metal bar. Appellant finally stopped assaulting Laura when he saw some headlights
approaching them. Fearful that Appellant would kill her if she tried to run, Laura got back into
the truck. Appellant repeated his threats to kill Laura’s sons if she called the police.

Appellant took Laura back to her house and they went to her bedroom. The two older
boys were asleep in their rooms but Laura’s youngest son and her two nephews were asleep in

Laura’s bed. Appellant suddenly became angry because he claimed he could smell marihuana

! The State introduced into evidence a recording of the 911 call received at 1:46 a.m. on March 5, 2011.
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smoke coming from her oldest son’s bedroom. Appellant went into Brian’s room and woke him
up to search his bedroom and car. Laura’s son, Chris, woke up and walked over to Laura. Chris
“freaked out” when he saw Laura’s face.? Fearful for Brian, Laura went downstairs and heard
him arguing with Appellant. Brian came back inside and called 911 after seeing Laura’s face
because it was evident she had been beaten. Laura lied to the boys and told them she had gotten
into a bar fight. Appellant ordered Laura to get into his truck and leave with him. Laura did so
in order to get Appellant away from her children.

Appellant drove Laura back to the bar and opened her car door so she could get her purse.
He then drove her to the parking lot of an apartment complex where they stayed until dawn.
Appellant’s truck was almost out of gas, so they drove back to the bar and got into Laura’s car.
They later went to a motel and got a room. Appellant apologized to Laura for damaging her car
and throwing away her phone, but he refused to let her go. He let her use a pay phone to call one
of her sons to let him know she was okay. She did not tell Chris she needed help because
Appellant was standing by her. They returned to the motel room and spent the night. The
following day, they went to a different motel. Once again, Appellant let Laura use a pay phone
and she called her sister. Laura lied to her sister that she had gotten into a bar fight and would be
home that evening. They spent the night at the motel and Appellant let Laura return home the
following day, but he expected her to meet him later. Laura continued to lie to her family about
how she had been injured because she believed Appellant would carry out his threats. During
the subsequent days, Appellant called Laura frequently to check up on her.

Appellant texted Laura and told her that he was in the hospital and having surgery to

% The State introduced several photographs depicting the injuries to Laura’s face and body.
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repair a cut on his finger. Laura went to the hospital to confirm he was there. Feeling safer
because he was in the hospital, Laura spoke to her pastor about what had happened. After
speaking with her pastor, Laura telephoned her sister to tell her the truth and she then filed a
report with the Sheriff’s Department.

An El Paso County grand jury returned an indictment against Appellant alleging he
committed aggravated assault (Count I), assault family violence by strangulation (Count 1),
obstruction (Count I11), and aggravated kidnapping (Count 1V). The jury acquitted Appellant of
Counts I and Il but found him guilty of obstruction and aggravated kidnapping.

JURY ARGUMENT

In his first issue, Appellant contends that the prosecutor made an improper jury argument
by commenting on his failure to testify and the trial court erred by denying his motion for
mistrial. The State initially responds that Appellant waived the complaint because he did not
request a mistrial until after the jury had returned its verdicts.

In his opening statement, defense counsel asserted that the evidence would show that
Appellant refused to reconcile with Laura and she fabricated the entire story to get revenge
against him. Appellant cross-examined the State’s witnesses but he did not present any
witnesses during guilt-innocence. During closing argument, the prosecutor emphasized that
Appellant had an absolute right to not testify and the jury could not hold that against him, but she
also told the jury that Appellant had a right to present evidence if he chose to do so. Defense
counsel focused his closing argument on Laura’s credibility and the absence of physical evidence

linking Appellant to her injuries. During rebuttal, the prosecutor made the following argument:
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There are links in the evidence between the weapon that he used, the shirt that’s

torn, and Laura with her injury in the middle of her chest and her neck. Defense

counsel would have you believe that those injuries were from a bar fight.

Well, sure, they could have been from a bar fight. And they could have been

from her running into a wall, or skate boarding and falling down on her face, or a

gajillion different things could have caused those injuries, yes. But was any

evidence brought to you to suggest that that was --
The trial court sustained defense counsel’s objection and instructed the jury to disregard the
prosecutor’s statement last statement about the evidence brought to the jury. Appellant did not
request a mistrial until after the jury had returned its verdicts. The trial court denied the motion
for mistrial.

To preserve error regarding improper jury argument, a defendant must (1) make a timely
and specific objection; (2) request an instruction that the jury disregard the statement if the
objection is sustained; and (3) move for a mistrial if the instruction is insufficient to remove the
prejudice resulting from the argument. TEX.R.ApP.P. 33.1(a); Cruz v. State, 225 S.W.3d 546,
548 (Tex.Crim.App. 2007). The motion for mistrial must be timely, that is, it must be made as
soon as the grounds for the mistrial become apparent. Griggs v. State, 213 S.W.3d 923, 927
(Tex.Crim.App. 2007).

The trial court sustained Appellant’s objection and instructed the jury to disregard.
Consequently, the only adverse ruling suffered by Appellant is the denial of his motion for
mistrial. See Hawkins v. State, 135 S.W.3d 72, 76-77 (Tex.Crim.App. 2004). Appellant did not
move for a mistrial when the grounds first became apparent, that is, when the trial court
instructed the jury to disregard the prosecutor’s argument. His motion for mistrial made after the

jury had rendered its verdicts was untimely and failed to preserve his complaint for our review.
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See Griggs, 213 S.W.3d at 927 (motion for mistrial related to witness’s testimony was untimely
where it was not made until after the witness had finished testifying). Issue One is overruled.
INEFFECTIVE ASSISTANCE

In Issue Two, Appellant argues that his trial attorney rendered ineffective assistance of
counsel by “opening the door” to extraneous offense evidence and by failing to offer any
witnesses or evidence during the punishment phase. Appellant filed a motion for new trial but it
did not address his ineffective assistance of counsel claim.

Standard of Review

To prevail on a claim of ineffective assistance of counsel, Appellant must show that: (1)
his attorney’s performance was deficient; and that (2) his attorney’s deficient performance
prejudiced his defense. See Smith v. State, 286 S.W.3d 333, 340 (Tex.Crim.App. 2009), citing
Strickland v. Washington, 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984). Under the
first prong, the attorney’s performance must be shown to have fallen below an objective standard
of reasonableness. Perez v. State, 310 S.W.3d 890, 893 (Tex.Crim.App. 2010); Thompson v.
State, 9 S\W.3d 808, 812 (Tex.Crim.App. 1999). Namely, Appellant must prove that his
attorney’s conduct fell below the professional standard. Perez, 310 S.W.3d at 893; Mitchell v.
State, 68 S.W.3d 640, 642 (Tex.Crim.App. 2002). Under the second prong, Appellant must
establish that there is a reasonable probability that but for his attorney’s deficient performance,
the outcome of his case would have been different. See Strickland, 466 U.S. at 694, 104 S.Ct. at
2069; Thompson, 9 S.W.3d at 812. “Reasonable probability” is that which is “sufficient to

undermine confidence in the outcome.” Strickland, 466 U.S. at 694, 104 S.Ct. at 2068; Jackson
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v. State, 973 S.W.2d 954, 956 (Tex.Crim.App. 1998). If the two-pronged test is not satisfied the
ineffective assistance of counsel claim is defeated. Rylander v. State, 101 S.wW.3d 107, 110-11
(Tex.Crim.App. 2003).

On review, we presume that the attorney’s representation fell within the wide range of
reasonable and professional assistance. Mallett v. State, 65 S.W.3d 59, 63 (Tex.Crim.App.
2001), citing Tong v. State, 25 S.W.3d 707, 712 (Tex.Crim.App. 2000). Ineffective assistance
claims must be firmly founded in the record to overcome this presumption. Thompson, 9 S.W.3d
at 813. In most cases, this task is very difficult because the record on direct appeal is
undeveloped and cannot reflect the failings of trial counsel. 1d. at 813-14. When the record is
silent and does not provide an explanation for the attorney’s conduct, as in the instant case, the
strong presumption of reasonable assistance is not overcome. Rylander, 101 S.W.3d at 110-11.
We do not engage in speculation to find ineffective assistance when the record is silent as to an
attorney’s strategy at trial. Robinson v. State, 16 S.W.3d 808, 813 n.7 (Tex.Crim.App. 2000).
Accordingly, when the record does not contain evidence of the reasoning behind trial counsel’s
actions, trial counsel’s performance cannot be found to be deficient. Rylander, 101 S.W.3d at
110-11; Jackson v. State, 877 S.W.2d 768, 771 (Tex.Crim.App. 1994).

Extraneous Offense Evidence

Appellant first argues that defense counsel was ineffective because he opened the door to
admission of the evidence that he punched Laura in the face a few weeks before they separated.
The State replies that the extraneous offense evidence was also admitted to rebut Appellant’s

defensive theory that the complainant had fabricated her allegations against Appellant because he
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refused to reconcile with her.

Defense counsel informed the jury during his opening statement that Laura had
“adamantly fought” against the divorce from Appellant, and when he filed for divorce, she
became angry. He further argued that Laura was not terrified, she was angry and determined to
have her revenge against him for wanting to divorce her.

The complainant testified that problems arose in the marriage because Appellant refused
to get a job and he became unhappy because she nagged him about it. As a result of these
problems, they both wanted to break up. During his cross-examination of Laura, defense counsel
asked her about the relationship with Appellant before they separated. The following exchange
occurred:

[Defense counsel]: And you stated it was just pretty much nagging both ways
when you broke up?

[Complainant]: Right. Yes, sir.

[Defense counsel]: And other than that, was there any other reason besides that
you stated?

[Complainant]: No.

[Defense counsel]: Okay. No violence before that?

[Complainant]: Yes, there was.
After the complainant’s testimony concluded, the prosecutor informed the trial court that she
intended to offer evidence of Appellant’s prior acts of violence against Laura. The prosecutor
relied on two specific theories for admission of this evidence: (1) to rebut Appellant’s defensive

theory that Laura had fabricated the story because she was angry at him for refusing to reconcile
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with her; and (2) defense counsel opened the door by asking Laura if Appellant had previously
been violent with her. The trial court admitted the evidence under both of these theories. Laura
subsequently testified that Appellant had pulled her hair and punched her in the face a couple of
weeks before they separated and he moved out of the house. This incident was part of the reason
for the separation. Evidence of other crimes, wrongs, or acts is not admissible to prove the
character of a person to show action in conformity therewith. TEX.R.EvID. 404(b). But it may
be admissible for other purposes, such as proof of motive, opportunity, intent, preparation, plan,
or knowledge. Id. Rebuttal of a defensive theory is one of the “other purposes” for which
extraneous offense evidence may be admitted under Rule 404(b). Williams v. State, 301 S.W.3d
675, 687 (Tex.Crim.App. 2009); Powell v. State, 63 S.W.3d 435, 439-40 (Tex.Crim.App. 2001).
This includes rebutting the defensive theory that the complainant fabricated the allegations
against the defendant. See Bass v. State, 270 S.W.3d 557, 563 (Tex.Crim.App. 2008)(holding
that extraneous-offense evidence is admissible to rebut a defensive theory of fabrication or
“frame-up”). A defendant’s opening statement may open the door to admission of extraneous
offense evidence to rebut a defensive theory raised in the opening statement. See Bass, 270
S.W.3d at 563; Coutta v. State, 385 S.W.3d 641, 663 (Tex.App.--El Paso 2012, no pet.).

For Appellant to prove his attorney rendered deficient performance, he must show that
trial counsel opened the door to admission of otherwise inadmissible evidence. The evidence in
question was admitted under two distinct theories but Appellant’s ineffective assistance of
counsel claim is restricted to only one of those theories. By failing to show that the evidence

was inadmissible under the alternate theory, Appellant has not carried his burden of establishing
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that his attorney rendered deficient performance at trial.
Failure to Present Evidence on Punishment

Appellant next alleges that trial counsel was ineffective because he failed to call any
punishment witnesses. Appellant did not raise the ineffective assistance of counsel claim in his
motion for new trial. Thus, the record is silent regarding counsel’s trial strategy and we must
presume counsel provided Appellant with reasonably effective assistance of counsel during the
punishment phase. The failure to call witnesses generally does not constitute ineffective
assistance of counsel without a showing that the witnesses were available to testify and that their
testimony would have benefitted the defendant. Perez, 310 S.W.3d at 894; Cate v. State, 124
S.W.3d 922, 927 (Tex.App.--Amarillo 2004, pet. ref’d), citing Butler v. State, 716 S.W.2d 48, 55
(Tex.Crim.App. 1986). During closing argument in the punishment phase, defense counsel
stated that Appellant’s family was present in the courtroom to support him, but “out of respect,
they pretty much stayed away.” The record does not reflect who was available to testify on
punishment or that the testimony would have benefitted Appellant. On this record, we find that
Appellant has failed to establish his ineffective assistance of counsel claim. See Badillo v. State,
255 S.W.3d 125, 130 (Tex.App.--San Antonio 2008, no pet.)(appellant failed to establish
ineffective assistance based on allegation of failure to call witnesses where appellant failed to
show that the witnesses were available to testify and their testimony would have benefitted him).
Issue Two is overruled.

COMMENT BY THE TRIAL COURT

In his third issue, Appellant asserts that the trial court erred by making a comment which
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“incorrectly and coercively” instructed the deadlocked jury. After several hours of deliberations,
the jury sent out a note indicating they had reached a verdict on Counts Il and 11l but they were
hung on Counts | and IV. The trial court sent the jury a note and instructed them to look at the
evidence. The jury later sent out another note stating they were still deadlocked on Counts | and
IV. Both the State and defense requested the court to submit a written Allen charge® to the jury.
The trial court brought the jury into the courtroom and provided the jury with that instruction.
The trial court also made the following comment: “With these additional instructions, you are
requested to deliberate in an effort to arrive at a verdict that’s acceptable to all members of the
jury if you can do so without violence to your conscience. Do not violate your conscience, but
continue to deliberate. With that, we will stand adjourned until you have reached a unanimous
verdict.” [Emphasis added]. Appellant argues that the highlighted comment effectively
instructed the jury “that [they] must agree or be forever adjourned.” Appellant did not object to
the comment and he did not request an instruction to disregard or a mistrial.

Ordinarily, a complaint regarding an improper judicial comment must be preserved at
trial. Unkart v. State, 400 S.W.3d 94, 98 (Tex.Crim.App. 2013). This is accomplished by
making a timely and specific request, objection, or motion in the trial court and obtaining an
adverse ruling from the trial court. TEX.R.APP.P. 33.1. The “traditional and preferred
procedure” for preserving error is to (1) object when it is possible, (2) request an instruction to
disregard if the prejudicial event has occurred, and (3) move for a mistrial if a party thinks an
instruction to disregard was not sufficient. Unkart, 400 S.W.3d at 98-99, quoting Young v. State,

137 S.W.3d 65, 69 (Tex.Crim.App. 2004). In a case where a timely objection would not have

% Allen v. United States, 164 U.S. 492, 17 S.Ct. 154, 41 L.Ed. 528 (1896).
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prevented the error and an instruction to disregard would not have cured the harm flowing from
the error, a party may skip the first two steps and request a mistrial. Unkart, 400 S.W.3d at 99.

Appellant concedes that he did not object when the trial court made the comment in
question. Citing Young v. State, 137 S.W.3d 65 (Tex.Crim.App. 2004) and Barnett v. State, 189
S.W.3d 272 (Tex.Crim.App. 2006), Appellant maintains he is excused from objecting because he
could not have foreseen that the trial court would make the comment. In Young, the Court of
Criminal Appeals addressed whether a defendant can preserve error by moving for a mistrial
without first making an objection and requesting an instruction to disregard. Young, 137 S.W.3d
at 67. The court observed that a party is not always required to follow the traditional sequence of
objecting, requesting an instruction to disregard, and moving for a mistrial. Id., 137 S.W.3d at
69. “The essential requirement is a timely, specific request that the trial court refuses.” 1d. The
court held that the defendant, who did not first object and request an instruction to disregard,
preserved error by moving for mistrial after the trial judge engaged a potential juror in
conversation about her experiences as to truthfulness of children. Id. at 71-72.

In Barnett, the issue before the Court of Criminal Appeals was whether a defendant
forfeits his complaint on appeal that the trial court gave the jury a coercive oral Allen charge if he
failed to object to the court’s earlier improper polling of the jury. Barnett, 189 S.W.3d at 273.
The trial judge told the two jurors who were holding out that “we do have a problem with both of
you” and asked whether they could change their votes. Id., 189 S.W.3d at 274. After the trial
judge sent the jury back to deliberate, defense counsel moved for a mistrial. 1d., 189 S.W.3d at

275. The Court of Criminal Appeals held that the defendant did not waive error by failing to
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object to the improper polling. Id. at 278. Further, it concluded that the defendant was excused
from objecting to the trial court’s statement and requesting an instruction to disregard because
that could not eliminate the harm that had already been done. Id. The court went on to affirm
the court of appeals’ decision which held that the trial court abused its discretion by denying the
defendant’s motion for a mistrial. Id. at 278.

We agree with Appellant that an objection is not required to preserve error in every
instance of an improper comment by a trial court, but a party must preserve error by making a
timely, specific request and the trial court must refuse that request. See Young, 137 S.W.3d at 69
(stating that “the essential requirement is a timely, specific request that the trial court refuses”).
In both Young and Barnett, the defendant preserved error by moving for a mistrial. Appellant
never brought the claimed error to the trial court’s attention by any of the accepted methods of
preserving error including by moving for a mistrial. Consequently, Appellant waived his
complaint. Issue Three is overruled.

MODIFICATION OF THE JUDGMENT

The State requests that we reform the judgments to reflect that the trial court implicitly
found the enhancement paragraph true. Counts Il and IV alleged that Appellant had been
previously convicted of felony theft in cause number 20060D01320 in the 243rd District Court
of El Paso County on December 22, 2009. The judgment for each of these counts reflects “N/A”
in the section designated for the finding on the enhancement paragraph. The record, however,
reflects that the trial court made an implicit finding of true. At the beginning of the punishment

phase, Appellant’s attorney stated that he would stipulate to the prior convictions. The parties
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and the trial court engaged in a discussion whether the stipulation needed to be in writing and the
prosecutor stated she would reduce the stipulation to writing during a break. The record does not
include the written stipulation. The State subsequently introduced evidence of Appellant’s prior
convictions, including the one utilized in the enhancement paragraph of Counts Il and 1V,
without objection. At the conclusion of the punishment phase, and after sentencing Appellant to
serve twenty years, the trial judge explained that obstruction is a third-degree felony but the
punishment range was enhanced by the prior felony conviction to a second-degree felony. We
conclude that the trial court impliedly found the enhancement paragraph related to Counts I11 and
IV to be true. Accordingly, we modify the judgment to reflect that the trial court found the
enhancement paragraph to be true. See Torres v. State, 391 SW.3d 179, 185 (Tex.App.--
Houston [1st Dist.] 2012, pet. ref’d)(modifying judgment to reflect that the defendant pleaded
true and the trial court impliedly found each enhancement paragraph to be true). Having
overruled all three of Appellant’s points of error, we affirm the judgment of the trial court as so
modified.

August 12, 2015

ANN CRAWFORD McCLURE, Chief Justice

Before McClure, C.J., Rivera, and Rodriguez, JJ.
(Rivera, J., not participating)

(Do Not Publish)
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