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OPINION

Before Justices Morris, Moseley, and Myers
Opinion By Justice Morris

A jury convicted Dionte Matthews of capital murder. The trialirt then revoked his
community supervision in three other cases based on the capital roong@tion. About one
month later, one of appellseaccomplices pleaded guilty to murder, offering testimony that
contradicted testimony given by appelte®ther accomplice during the capital murder trial.
Afterward, the trial court granted appelkeéirst amended motion for new trial in the capital murder
case and his second amended motions for new trial in the revocatsn ¢ag State challenges the

trial courts rulings alleging that the court erred in permitting appelleetend his motion for new
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trial in the capital murder case and that the evidence in alcmes was insufficient to justify the
courts granting appellég motions for new trial. We affirm the trial cosrbrders granting new
trials in all four cases.

FACTUAL BACKGROUND

During appellets trial for capital murder, his accomplice Steven Williarasneed that
appellee and Brandon Foreman went to the door of the deceased and stsohéivaited for them
in a car. Williams had already pleaded guilty to murder dtriebut had rejected a plea offer from
the State of twenty years and had not yet been sentenced. m&ididmitted that the grievance
against the deceased was his due to a debt the deceased ovasdd/ibliithe purchase of drugs. He
also admitted his gun was used to shoot the deceased. He claéwartheless, that Foreman and
appellee had initiated the shooting of the deceased and that he h&dgoeesalong with it.
Foreman was called as a witness at appsltgal, but he invoked his Fifth Amendment right not to
testify.

Williams asserted that he had wanted the group to burglarizedbasd apartment rather
than to rob him. He admitted that he had lied to police on seveedions but asserted that he was
telling the true version of events at appefiegal. Williams stated that he had been questioned by a
group of assistant district attorneys before appsiligil to see if he would be“giable’ witness.
He acknowledged that he had lied to the group at some points duringdtiegn®efense counsel
for appellee requested that the trial court review in cameraateg taken by the assistant district
attorneys at the meeting to determine if they contained anypatoty evidence. The trial court
denied the request.

Other evidence adduced at trial showed that a black sock found in Ftsearawas linked

to appelless DNA and contained gunshot residue particles on the inside and oufisiams



claimed that appellee had used a gun covered with a black sock duraffgtiee. In a dumpster
where Williams had claimed appellee and Foreman disposed of tegiows after the shooting,
police found two black gloves that appeared to contain the DNA of For@ndsappellee. Williams
had testified that he gave an old pair of his football gloves tarizoréefore the offense. Williaras
DNA was not found on the sock or the gloves.

In a written statement to police admitted at trial, appeliened he had been driving the car
at the time he, Freeman, and Williams got to the dectssagartment, where Williams said he was
going to “hollar’ [sic] at the deceased because he owed him money. According teeppe
statement, he ran from the car when he saw Williams shaitihg deceased and continued running
away on foot for approximately forty-five minutes until his gidfrd picked him up. At trial,
appelleé&s girlfriend denied being with appellee at that time and deniedngidkim up. Other
witnesses to the shooting testified that there were two ntee deceaseésidoor and a driver who
helped the men escape. Police testimony also contradicted ajspe#en in his statement that he
had fled through an empty backyard. An officer who accompanied appeliee path he claimed
he took in fleeing the scene testified that the backyard wadlgaevded with items that would
interfere with running through it, including an interior fence.

Appellee was convicted of capital murder and sentenced imfifigsonment without parole.
Afterward, the trial court also revoked appeeeommunity supervision in the three other cases
based upon appellsecommission of capital murder while he was on community supervision.

Not long after the revocations, however, Brandon Foréntiaal for murder began. Pleading
guilty to the charge before the same trial court, Foremaifybeg for the first time, said that it had
been he and Williams who shot the deceased at the apartment doort appdtiae had been the

driver, though he briefly attempted to leave Foreman and Willidrtteeescene. The trial court



accepted Foremanguilty plea and, in accordance with his plea bargain with tite,Stentenced
him to thirty yearsimprisonment.

Based on Forematestimony, appellee filed a second amended motion for newnttied i
revocation cases alleging, in relevant part, that new triadsild be granted based on newly
discovered evidence that Williams had perjured himself at apisetiepital murder trial. The
deadline for amending the first amended motion for new trial in fitatanurder case had lapsed
one day earlier and the State refused to agree to an additioeatig@@nt under appellate rule
21.4(b)! In his first amended motion, however, appellee had requestetighsat court grant a
new trial“in the interest of justice.

Foreman testified at the hearing on appé&lesotions for new trial, reaffirming his claims
that he and Williams had been the shooters and appellee had been thef dhiei getaway car.
Foreman claimed that before the offense, appellee was awar€otleman was going to help
Williams get his money back from the deceased, but he did not knoplathg Williams and
Foreman had made. According to Foreman, appthegked outwhen Foreman pulled out a gun
when they got to the decea&edpartment. Foreman testified that appellee tried to ledliardé
and him at the scene of the shooting but appellee stopped the car whitegtiped him down.

Following the hearing, the trial court granted app&lsecond amended motions for new
trial in the revocation cases and appéddest amended motion for new trial in the capital murder
case. In the revocation cases, the trial court concluded thalegpipadl been convicted, at least in
part, on the perjured testimony of Williams and should be graetstirials/revocation hearinjin

the cases. In the capital murder case, the trial court conctbdeappelles “due process rights

1
See Sate v. Moore, 225 S.W.3d 556, 570 (Tex. Crim. App. 2007) (hadgliabsent objection by the State, defendant meyufitimely
amendment of motion for new trial within trial ctisrseventy-five-day plenary jurisdiction followingrwiction and sentence).



were violated, he was denied a fair trial, and he is entibledntew trial in the interest of justite.
The court further concluded that therdict and sentence in this case have resulted in a miscarriage
of Justice; and the verdict is contrary to the law and the evidence.

The trial judge issued extensive findings of facts in both of hasidas, remarking on the
credibility of the witnesses at appelkeeapital murder trial and the other facts adduced at his trial
and the various hearings over which the trial judge had presided involvingpplle&s cases and
Foremars. In the findings for the capital murder case, the trial judged that she hatfrom the
beginning . . . not found Steven Williams to be a credible witreasd found Foreman to be a
credible witness. In addition, the trial judge orally statedahewing:

... [A]t this time | am going to grant [appellgkfirst Motion for New Trial on the

capital murder case for several reasons. And one | am statthg record is simply

in the interest of justice.

This Court does not believe that the ends of justice have been aitained

Dionte Matthewscase due to the perjured testimony of the codefendant Steven

Williams. That is not to say Dionte Matthews is an innocent. nitedoes go to say

that there is a likelihood that he would have received a differsultre

Like I said in my findings of fact, the draft, this is not atuatinnocence

case. But I will also note for the record the State did recatetsial the lesser-

included offense of murder, which they anticipated might be an optighefgury

and might be an option for another jury at a future time, hopefulhowitperjured

testimony.

Displeased with the trial cotstorders granting new trials, the State appeals.
DiscUssION

In its first issue on appeal, the State contends that thedtial erred in granting appellse

motion for new trial in the capital murder case because it isseding on Foremda guilty-plea

testimony, thereby improperly permitting appellee to amend bisfinended motion to include the

additional and untimely complaint of newly discovered perjured testiménlyial court has the



authority to grant a new trial in the interest of justice, aadeview the decision to grant a motion
for new trial only for an abuse of discretioBee Satev. Herndon, 215 S.W.3d 901, 907 (Tex. Crim.
App. 2007). Nevertheless, the trial court may not grant a motionefortrial in the interest of
justice unless the first proceeding was not in accordance witawhéeeid. The trial court must
balance the defendastinterest of justice claim against the publg interest in the finality of
judgments and against the harmless-error standards set out inappetéate procedure 44.11. at
908. A trial court should deny a motion for new trial if the deferidauntostantial rights were not
affected. Seeid.

As held inHerndon,

... atrial court would not generally abuse its discretiomantghg a motion for new

trial if the defendant: (1) articulated a valid legal clairhisxmotion for new trial; (2)

produced evidence or pointed to evidence in the trial record that sutisthhiim

legal claim; and (3) showed prejudice to his substantial rights tinelstandards in

Rule 44.2 of the Texas Rules of Appellate Procedure. The defendahhoiee

establish reversible error as a matter of law before thlecwurt may exercise its

discretion in granting a motion for new trial.
Id. at 909. A trial cout$ decision to grant a motion for new trial is presumed to be tameddhe
burden rests on the appellant to establish the contatev. Boyd, 202 S.W.3d 393, 4602 (Tex.
App.—Dallas 2006, pet. r&f). We must defer to the trial cowsrfindings of facts regarding the
credibility and demeanor of the witnesses, viewing the evidence ligtitenost favorable to the
trial courts rulings. See Gamboa v. Sate, 296 S.W.3d 574, 584 (Tex. Crim. App. 2009).

In a criminal case, a trial court may take judicial noticalbits own records, including all
judgments and convictions entered byfitrner v. Sate, 733 S.W.2d 218, 2222 (Tex. Crim. App.
1987). Here, in the capital murder case, the trial court hadedefomotion for new trial premised,

in part, on théinterest of justicé. Appellee was unable to amend his first amended motion for new

trial any further because Forenstestimony did not become available until one day after apigelle



deadline for additional amendment had passed, and the State would adbagmenit appellee to
amend the motion further. The trial court, however, had judiciat@ati Foremals testimony,
from his guilty-plea hearing and from the hearing on appslle®tions for new trial in the
revocation cases. Based on this testimony and the trial' udiggervation of Williams during his
testimony at the capital murder trial, the trial court exgyidound that Williams— the Statks
primary witness against appelleewas not a credible witness. And the trial court had already
determined in the revocation cases that Williams had perjuresgtfinhAppellee was the only one of
the three accomplices who was convicted of capital murder, andmigction for the greater
offense was due, at least in part, to Willigsrassertions to police and at trial about who had actually
shot the deceased and who had merely been the driver during the offense.

Viewing the record in the light most favorable to the trial cedgtermination and deferring
to the trial cours findings regarding witness credibility, we cannot say thedoart abused its
discretion. Even without a specific allegation of perjured testymn his motion for new trial,
appellee had requested that the court grant the motion in the iriepestice. The trial court,
“almost the only protection to the citizen against the illegalppressive verdicts of prejudiced,
careless, or ignorant juri€iad concluded appellsedue process rights had been violated and he
had been denied a fair trighee Herndon, 215 S.W.3d at 906. The court also found that the verdict
and sentence had resulted in a miscarriage of justice and thet vaslicontrary to the law and the
evidence. These findings and conclusions certainly fall under thengl@s of the interest of
justice, which was a specific ground asserted in appelheetion for new trial. Accordingly, we
need not interpret the trial cotgrtruling in the case as an impermissible granting of the’State
untimely motion to amend its first amended motion for new triadrédver, even errors that would

not inevitably require reversal on appeal may constitute the basiefgranting of a new trial, if the



trial judge concludes that the proceeding has resulted in a maggaofijusticeld. at 907. In light
of the trial cours findings, the court did not abuse its discretion in granting apjsdilstamended
motion for new trial in the capital murder case. We resolv8thts first issue in favor of appellee.

In its second issue, the State complains that the trial coug@hssliscretion in granting all
four of appellets motions for new trial because the rulifigse wholly unjustified by any reasonable
view of the record as a whole because any such reasonable viels teedéasufficient nature of the
evidence to justify such rulings.We determined in the previous issue that the trial court did not
abuse its discretion in granting the first amended motion for m&hvintthe capital murder case in
the interest of justice. For this reason, we confine our asaly#his issue to the cotgtrulings in
the three revocation cases.

The trial court concluded in granting the second amended motions forriaewn tthe
revocation cases that appellee had been convicted in the capital oagelat least in part, on the
perjured testimony of Steven Williams, a co-defendant/aptioen concerning which co-defendants
were at the victins door at the time of this shootihgThe State asserts that, untierndon, the
trial judge was not permitted to grant the motions for newrtreakly because she believed appellee
to be not guilty. Seeid. at 907.

In these cases, however, the trial judge did not merely form a thatdWilliams was lying
in the capital murder case against appellee. Rather, sheresented with specific evidence of
Williams'’s lies to police and to the assistant district attorneys. dwtereat the time of Foreman
testimony at his guilty plea and the hearing on appslifeetion for new trial hearing, the trial court
was confronted with having to decide whether Foreman or Williams$aliag the truth about how
the murder occurred. After observing both witnesses and weighimgtédibility, the trial court

specifically concluded that Williams had committed perjorgppellets case- the only case among



the three co-defendants involving a charge of capital murder, thdremurder.

The State further contends that because the newly discovered euidescaot change
appelleés guilt as a party to murder, at a minimum, it should not be ugesitify the granting of
new trials in the revocation cases because it would not change tmneuin those cases. A
defendant is entitled to a new trial based on newly discovered evidéeeehe defendant shows
(1) the newly discovered evidence was unknown or unavailable to the motrantisie of his trial;
(2) the movaris failure to discover or obtain the evidence was not due to a ladigehde; (3) the
new evidence is admissible and not merely cumulative corroboratliaecal, or impeaching; and
(4) the new evidence is probably true and will probably bring abouteaetitfresult at another trial.

Leev. State, 186 S.W.3d 649, 6580 (Tex. App—Dallas 2006, pet. r&f). In its motions to revoke
appelleés deferred adjudication community supervision, the Statde allegation was that appellee
had“unlawfully, knowingly, and intentionally cause[d] the death of CorneltiKWilliams, by a
deadly weapon, to-wit: a handgtinAppellee pleaded not true to the allegation in all three of the
revocation cases. It is clear from the record that the doaft revoked appell&ecommunity
supervision in each of the revocation cases on the basis of the conwidii@nprevious capital
murder trial. The State argues that because the evidence appelee is nonetheless at least a
party to the murder of the deceased, the trial court would sti# k@ revoke his community
supervision and therefore, the new evidence would not bring about diffesetts rat a new
revocation trial.

The record before us reveals that the trial judge did not necg$sdiélve that appellee was
innocent of the charged capital murder but that he had been convictgitalfwairder, at least in
part, based on perjured testimony. The trial court having concludetrtiistarriage of justice had

occurred in the capital murder case was entitlegis the judge of witness credibility both in the



motion for new trial hearing and the hearing on the revocations of egpetmmunity supervision

— to determine that once the capital murder conviction was settadidéried again, the revocation
cases would have to be re-tried as well to ensure that appélileeprocess rights in the those cases
were fully observed. Although the outcome of the revocation casebarthg same on retrial, the
question before us is simply whether the trial ceuwtécision was arbitrary or unreasonalbte.at
658. Under the circumstances presented in these cases, whichauepetfully considered by the
trial court, the trial cout$ decision to grant new trials in the revocation cases was naitiitary

nor unreasonable. We therefore resolve the 'Stag¢eond issue in favor of appellee.

We affirm the trial cout$ orders granting appelteemotions for new trial in all four cases.

JOSEPH B. MORRIS
JUSTICE
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