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OPINION
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Opinion By Justice Morris

In this suit for retaliatory discharge, Bruce Adams aygptbal trial couts summary judgment
dismissing his claim against Oncor Electric Delivery CompharyC. Adams brings five issues
arguing that he presented sufficient evidence of a causal connectiseebehis workers
compensation claim and his termination to preclude summary judgmehtsaddims were not
barred by the statute of limitations. Because we conclude Oocolusively showed that Adams
was discharged pursuant to a reasonable absence control policy and fadadhso present

sufficient evidence to create a fact issue, we affirmriakdourts judgment.
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Adams began working for Oncor in April 1979 and, by 1993, he had achieymbttien of
senior troubleshooter. On September 1, 2007, Adams was severely wiiizme he fell twenty-five
feet from a utility pole while attempting to restore powertesidential customer. Shortly after the
accident, Oncor filed a workérsompensation claim on Adafasehalf.

Adamss injuries required weeks of hospitalization and multiple surgegésling having
rods installed in his spine. Adams was confined to a wheelchaisidostantial period of time but
ultimately progressed to using a walker. During this period, Adamsnued to receive his full
salary pursuant to Oncersalary continuation policy. The salary continuation policy sthtds
subject to Oncds approval, an employee who is unable to perforrfdsisential job dutiésiue to
illness or injury may receive his regular base pay for a pefiod to six months. The policy further
states,“if you reach the end of your salary continuation period and have not retormeatk
performing the essential job duties of your position, youl@yngent with [Oncor] terminates on the
date the salary continuation period ehds.

Adams testified that, as he was recovering from his injuniesyas repeatedly told by his
supervisor, Keith Berry, that he would ttaken care dfand that, when he was able to return to
work, the company would find him a position inside, such as working in disp#tcDecember
2007, Adams received a letter from the benefits coordinator at @mfooming him that his
participation in the salary continuation program would end on February 29, Z0@8etter also
informed him that if he did not return to work performifthe essential job duties of [his]
occupation by that time, his employment with Oncor would be terminated.llfzitize letter stated
that the termination of his employment would have no effect on hisyatailreceive long-term
disability payments and set forth the procedure for applying for titgdi@nefits.

Adams returned to work in a restricted capacity on February 11, 2008amndiven a



temporary position as a dispatcher. Adams testified that htolddsy Berry that, if he could work
for Oncor for forty hours a week in any capacity, he would not have tmdong-term disability.
Berry retracted the statement a short time later and toldhédiee was mistaken. But Berry also
stated that if Adams continued to work as a dispatthetould look good and demonstrate [his]
willingness and ability to return to wotk Adams began by working four hours a day in his first
week back and six hours a day in his second week. By the lastoiv€ebruary, Adams was
working eight hours a day. A second letter was sent to Adamebiu&ry reiterating that if he did
not return to performing th&essential job duties of [his] occupatiobefore February 29, his
employment status with Oncor would be terminated.

During the last week of February, Adams met with Lddnaw, the dispatch supervisor, who
told him that she was going to have a dispatch position opening soon. tatealttsat she had been
watching Adams work and wanted him to submit an application for théguosiThe position
became available on March 4, 2008, four days after Adaemmployment with Oncor was
terminated under Oncarsalary continuation policy.

Adams applied for the dispatcher position the day it became aeaikbtording to Adams,
Berry indicated to him that he shoultlhave any problems getting the job. Snow interviewed
Adams and later called him to offer him the position. Saghone call was followed by a letter
formally offering Adams the job but stating the offer wasiogeint upon hissuccessful completion
of a fithess for duty evaluation with Dr. Ryan Razher.

Adams met with both Razner and a physical therapist. Adarifietbttat he passed all of
the tests given to him by the physical therapist and then met aatheRto discuss the accident, his
condition, and his medications. At the time of the meeting, Adeassstill taking narcotic pain

medications. When the meeting concluded, Razner stated that hetwaig to release Adams to



full duty but, according to Adams, Razner also stated that he wouldlinOhcor that Adams was
incapable of performing the duties of dispatcher.

Adams checked regularly with Snow in the following weeks to seleeifhad received the
fitness for duty report from Razner. After two months, StwtAdams that Oncor had complained
to Raznes office and informed the doctor that Ontieeed[ed] to fill this positichand he hatput
[Adamss] life on hold? Two weeks later, Adams received a letter from Snowmgttiat his fitness
for duty evaluation was not satisfactory and Orscoffer of employment was withdrawn.

On March 1, 2010, Adams filed this suit alleging that Oncor violseetion 451.001 of the
Texas Labor Code by wrongfully terminating his employment iniegiah for filing a workers
compensation claim. Oncor filed a motion for summary judgmeattaggboth traditional and no-
evidence grounds. Oncor argued that there was no evidence to showldhat Was terminated
because he filed a workérsompensation claim and that it had articulated a legitinmee;
retaliatory reason for Adanssdischarge. Specifically, Oncor contended that Adaraslisaharged
based on the uniform application of its salary continuation policy. Oalsorargued in the
alternative that Adamswrongful termination claim was barred by the statute of ltroita. After
reviewing the evidence and arguments of counsel, the trial contedr@ncos motion. Adams

then brought this appeal.



Adams raises five issues on appeal. In his finst issues, Adams generally contends that the
trial court erred in granting summary judgment agehim because he produced sufficient evidence
of a causal connection between his terminatiorhéaiorkerscompensation claim. We review the
trial courts summary judgment de novo, examining the entaercein the light most favorable to the
nonmovant, indulging every reasonable inferend@srfavor, and resolving any doubt against the
movant. See Kalyanaramv. Univ. of Tex. Sys., 230 S.W.3d 921, 925 (Tex. ApgDallas 2007, pet.
denied). We will affirm a no-evidence summary joggnt unless the nonmoving party brings forth
more than a scintilla of probative evidence tog@genuine issue of material fact on each chalténg
element of his cause of actiohd. For a defendant to obtain summary judgment aditional
grounds, he must either disprove at least one eleofahe plaintiffs claim as a matter of law or
conclusively establish all elements of an affirvatiefenseld.

Adams brought his claim for wrongful terminatioriedp under the provisions of section
451.001 of the Texas Labor Code. Section 451.t¢ssthat an employee may not be discharged or
otherwise discriminated against because he haedd faith, filed a worket€ompensation claim.
See TEX. LAB. CODEANN. § 451.001 (West 2006). The discriminatory acts finitdd by the statute
must occur during the period of employment andatdnclude a later refusal to rehirSee Smithv.
Coffee’s Shop for Boys& Men, Inc., 536 S.W.2d 83, 85 (Tex. Civ. AppAmarillo 1976, no writ). To
prove a retaliatory discharge claim, the employesstnshow that his discharge would not have
occurred when it did if the employee had not filesvorkers compensation claim See Haggar
Clothing Co. v. Hernandez, 164 S.W.3d 386, 388 (Tex. 2005). The Texas Suer€ourt has held
that if the plaintiffs discharge results from the uniform enforcemeatrafasonable absence control
policy, there is no violation of section 451.00laawatter of law See Tex. Division-Tranter, Inc. v.

Carrozza, 876 S.W.2d 312, 313 (Tex. 1994).



Oncor moved for summary judgment on the ground Aums was discharged due to the
uniform application of its salary continuation myli which includes an absence control plan. The
policy submitted by Oncor as part of its summaggjment evidence states that if an employee
receiving salary continuation benefits does natrreto work performingthe essential job dutieef
his position within six months of the date he begieceiving benefits, his job will be terminated.
Oncor also submitted two letters sent to Adamgimiieg him that his employment with the company
would be terminated as of February 29, 2008 if idendt return to work performing the essential
duties of his position by that time. Adams does dispute that he was unable to perform the
essential job duties of a senior troubleshoottreaend of the six-month salary continuation period
Rather, Adams contends that, because he returne@rto at Oncor as a dispatcher before the
expiration of the six month period, Ontosalary continuation policy and absence contianh plid
not apply to him. We disagree.

The salary continuation policy states that an eyg#anust return to work performirithe
essential job duties of [his] positibmithin six months of beginning to receive benefits avoid
termination of his employment. Adamposition with Oncor was that of a senior troubdester.
Although Adams was given temporary work as a didpext this did not, by itself, effect a change in
his position with Oncor as is demonstrated by #uot that he was asked to apply for a position as a
dispatcher while working in the job temporarilyn€r submitted evidence that the job duties of a
senior troubleshooter included climbing poles amdictures, frequently stooping, kneeling,
crouching, and twisting, as well as lifting andrgarg weights up to twenty pounds individually and
up to two hundred pounds with the assistance @fratiew members or equipment. Adams conceded
that, after his accident, he was no longer capabjerforming the essential functions of a senior

troubleshooter. Because Adams was not capablerfifrming the essential functions of his position



at the end of his salary continuation period, thicy applied to terminate his employmesteee.g.
Coney v. TXU Corp, No. 05-05-00203-CV, 2006 WL 226041 (Tex. Appallas Jan. 13, 2006, pet.
denied) (mem. op.).

Adams argues that the policy itself contemplatiesvéhg an employee to return to work in a
restricted capacity. In support of this argum@éatams points to a provision of the policy requiring
the employee to promptly provide Oncor with mediatumentation of the employsebility to
return to work, including the ability to return teestricted duty status. Nothing in the policy,
however, requires Oncor to provide injured empdsywith restricted or lighter duty work. The
policy merely requires the affected employee torimf Oncor of his ability to perform such work.
Furthermore, although the policy contemplates @inae@mployee may be able to work in a restricted
capacity during his salary continuation periods tthbes not change the requirement that, within six
months of the date the salary continuation periegirs, the employee must be able to fulfill the
essential functions of the position for which hesveanployed to be able to retain his employment
with the company Seeid.

Adams contends that Oncor had‘anwritten rulé that if an employee was injured while on
the job, as long as he was not breaking safetg ieinder the influence of drugs or alcohol at the
time of the accident, Oncor would allow the empiot@return to work in a lighter duty position. In
his deposition, Adams testified that teeard abodttwo men who were injured and allowed to
continue working for the company on a permanenishasless physically demanding positions.
Adams conceded, however, that he had no persooalé&dge of the circumstances surrounding their
changes in position and he was not aware of thefgggeof their situations. But Adams suggests this
evidence shows that Oncor did not uniformly aptdyabsence control policy.

Adamss testimony that héheard abottothers who were moved to lighter duty positions



rather than being terminated is conclusory absentpersonal knowledge of the matters being
testified to. See Carroza, 876 S.W.2d at 314. Adams provided no evidenahtav that the two
employees at issue were moved to lighter duty byoDas opposed to being hired for open positions
in lighter duty areas following submission of armpkgation and receipt of a satisfactory fitness for
duty evaluation from a physician. Indeed, Adamsfted that he had no knowledge of anyone at the
company who was allowed to remain employed at idkeoé the salary continuation period when he
could not perform the essential functions of hisifpon. Accordingly, the testimony is not suffiote

to raise a fact issue to defeat summary judgmight.

Adams also appears to contend that Oncor violaeation 451.001 by failing to
accommodate his disabilities with a permanent jabsfer to lighter duty work. As stated above,
Oncots salary continuation policy requires that an erygaécbe able to perform the essential duties of
his position within six months of the start of gedary continuation period for him to maintain his
employment with the company. To the extent Adaw®ntending that the application of the policy
to him constitutes a failure by Oncor to accommedhés disabilities, that is not the type of alleged
discrimination addressed by section 451.001. &ed%1.001 prohibits only discrimination based on
the filing of a workerscompensation claim or the institution of a prodegdinder the Texas
Workers Compensation Act. Nothing in section 451.001 prés the application of an absence
control policy to an injured employee who can nagler perform the essential duties of his j&ke
Garciav. Allen, 28 S.W.3d 587, 601 (Tex. AppCorpus Christi 2000, pet. denied). And to the exten
Adams is contending Oncor discriminated against byrfailing to hire him for the dispatcher job,
section 451.001 does not apply to claims for faitrrehire after an employee has been terminated.
See Smith, 536 S.W.2d at 85.

Finally, Adams contends that he provided sufficieimtumstantial evidence of a causal



connection between his termination and his filingvarkers compensation claim to preclude
summary judgment. Where the employer has est&dligtat the employee was terminated pursuant
to a uniformly enforced absence control plan, eirstantial evidence of a causal connection is
immaterial. See Hernandez, 164 S.W.3d at 388. Even if we examine the evidekdams relies on,
however, we conclude it is insufficient to creafiaet issue.

Adams first points to the fact that Oncor employgere aware of his workérompensation
claim when they terminated his employment. An ey@ls knowledge of an employsevorkers
compensation claim does not, standing alone, datesgvidence of a causal connection. It merely
places the employee in the class of persons peatdmt section 451.001 and must be considered
along with other evidencesee Garcia, 28 S.W.3d at 601.

Adams next states that his supervisors at Oncoodstrated a negative attitude toward his
injured condition by encouraging him to return toriang forty hours per week and erroneously
stating on certain injury reports that he lostingetfrom work and spent less than twenty-four hours
in the hospital. Adams testified, however, thabne at Oncor gave him any problems about either
his injury or his workefscompensation claim. Adams stated that his sup@réncouraged him to
work forty hours a week because it would help pigligation for the dispatcher position. And as for
the injury reports, the inaccurate information agpeio have had no effect on Adasnslaim for
workers compensation. It is undisputed that Oncor filed workers compensation claim on
Adamss behalf immediately after he was injured. As haarbnoted by at least one other court, it
would seenthighly irregulaf for an employer to discriminate against an empayethe basis of a
workerss compensation claim that the employer itself filSek Burch v. City of Nacogdoches, 174
F.3d 615, 623 (5th Cir. 1999).

Adams points to Onctaralleged failure to adhere to its own policies\adence of a negative



attitude toward his injured condition. In suppafrthis, Adams again contends that Oncor failed to
follow its salary continuation policy when it termaited him despite the fact that he returned to work
as a dispatcher. As discussed above, howeverpdley required Adams to return to work
performing the essential duties of a senior troshdeter, not a dispatcher, to avoid terminatidme T
evidence shows that Oncor followed its policy imtmating Adams six months after he began
receiving salary continuation benefits.

Based on the foregoing, we conclude Oncor presantifidient summary judgment evidence
to show that it terminated Adamsmployment based on the uniform application efasonable
absence control policy. We further conclude Ad#aiied to present sufficient summary judgment
evidence to raise a fact issue on his claim. Adiogty, the trial court correctly concluded that
Adamss termination did not violate section 451.001 asadter of law.See Carrozza, 876 S.W.2d
313. We resolve Adartssfirst four issues against him. Because we hes@ved the first four issues
in Oncots favor, it is unnecessary for us to address thenaents presented in Adaméifth issue
challenging Oncds alternative ground for summary judgment.

We affirm the trial couts summary judgment.

JOSEPH B. MORRIS
JUSTICE
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Court of Appeals
Fitth District of Texas at Dallas

JUDGMENT
BRUCE ADAMS, Appellant Appeal from the 118 Judicial District Court
of Dallas County, Texas. (Tr.Ct.No. 10-02339-
No. 05-11-00618-CV V. F).

Opinion delivered by Justice Morris, Justices
ONCOR ELECTRIC DELIVERY Francis and Murphy patrticipating.
COMPANY, L.L.C., Appellee
In accordance with this Cotstopinion of this date, the judgment of the triald is
AFFIRMED. ItisORDERED that appellee Oncor Electric Delivery Company,.C.Lrecover its
costs of this appeal from appellant Bruce Adams.

Judgment entered October 31, 2012.

[Joseph B. Morris/
JOSEPH B. MORRIS
JUSTICE
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