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OPINION
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Opinion By Justice FitzGerald

This is an interlocutory appeal from an order denying appe€llaratsons to dismiss under
the expert-report provisions of Chapter 74 of the Texas Civil Beaatid Remedies Code. We
reverse and remand.

I. BACKGROUND

Our factual recitation is based upon appellkes pleading. Appellees Nickolas and Teresa

Martin are the survivors of decedent Jim Martin. Decedentwedei liver transplant in May 2004.

The liver he received was infected with rabies, and decedent digloies in June 2004. The donor
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was a‘high-risk donot who had been incarcerated up until two weeks before his fatakilles
urine drug screen on the donor was positive for cocaine and cannabinoiddamigenchez was
the surgeon who performed the liver-transplant surgery on decedentaappelndall was the
transplant surgeon who accepted the liver from Southwest TransplamcAlfor decedent, and
appellant Baylor was the recipient institution and transplant cooodiftetdecedent. The Martins
have asserted that all three appellants are liable for detsedeath on theories of failure to obtain
informed consent, general negligence, gross negligence, and fiatehtional misrepresentation.

The procedural history of this case is lengthy. The Martied §lit on May 4, 2006. They
named only one defendant, Southwest Transplant Alliance, in theimalrjggtition. On July 10,
20086, they filed a first amended petition in which they added appeadsdefendants. They alleged
that appellants negligently failed to get decedeimformed consent, and they also alleged that
Baylor negligently failed to have adequate procedures in placedieganformed consent with
respect to high-risk donors. The Martins also alleged grosgeagé against all defendants. In
September 2006, the Martins furnished appellants with two repdtts bsgme expert, Youmin Wu,
M.D. The reports were dated September 7, 2006, and were idextiegdt that one included a
reference to appellant Randall and the other did not. Appellard®biections to the Wu reports
and later filed motions to dismiss the case based on the expicitiba statutory deadline for
providing an expert report and the alleged inadequacy of the Wu re@artSecember 28, 2006,
the Martins filed a second amended petition in which they added diairfraud and intentional
misrepresentation.

The trial judge heard appellahisotions to dismiss on January 4, 2007. At that hearing, the
Martins argued, among other things, that they had not been given af cigogderis consent form

until appellants filed their motions to dismiss, and consequently Whdeadunable to address the



consent form in his reports. The trial judge expressed heraetigcto grant motions to dismiss in
light of the late production of the consent form, and the hearing enttezlivé ruling on the record.
The trial judge did not sign a written order on the motions to désamia written order giving the
Martins more time to furnish expert reports.

On or about February 2, 2007, the Martins furnished appellants wittdagport by Wu.
Each appellant filed an objection to the third Wu report, and each appslibsequently filed a
second motion to dismiss the case. The Martins filed respongesgecond motions to dismiss,
and the first hearing on those motions was held on October 3, 2007. hatitireg, it was discussed
that two other health care liability cases, caBeghs andHightower, were currently pending in other
courts and involved organ transplants from the same donor. MoreovBigghease had recently
resulted in an appellate decision, and a motion for rehearing hadileeleim that appeal.See
Baylor Univ. Med. Ctr. v. Biggs, 237 S.W.3d 909 (Tex. AppDallas 2007, pet. deniediggs|).
The Martins counsel suggested that the case be abated pending the final appgtiasition of
Biggs|. After the hearing, the trial judge signed an order adminigttatclosing the case pending
the final resolution oBiggs .

In August 2008, the Texas Supreme Court denied the petition for reviBiggal. In
January 2009, a new trial judge assumed the bench in the 95th Juditit @iourt and began
presiding over this case. The new trial judge signed an ordemiagpbe case in June 2010. In
October 2010, the judge signed an order substituting a new attorney Kéautives prior attorney,
reciting that the Martirigrior attorney had resigned his law license and was no longinelig

practice law in Texas. Meanwhile, a second appeal took plabe Biggs case, and this Court

1
The citation is to the opinion on rehearing teatied November 9, 2007, and withdrew the Ceprior opinion of August 28, 200%eeBiggs|,
237 S.W.3d at 912.



issued its opinion in that appeal on March 31, 2@itigsv. Baylor Univ. Med. Ctr., 336 S.W.3d
854 (Tex. App—Dallas 2011, pet. deniedBiggs I1).

The trial judge set appellantsecond motions to dismiss for hearing on May 4, 2011. The
morning of the hearing, the Martins filed a third amended petitidrerein they reiterated their
already-pleaded claims and added a general negligence clamstaggiellants based on the theory
that appellants breached the standard of care by performing @afeugl the liver transplant in
guestion regardless of whether informed consent was obtained. alhedge heard the second
motions to dismiss and orally denied the motions in their entitatyeaend of the hearing. The
judge later signed a written order memorializing his rulingthisdnterlocutory appeal ensuesgbe
TEX. Civ. PRAC. & REM. CODEANN. § 51.014(a)(9) (West Supp. 2012). Meanwhile, on August 12,
2011, this Court issued an opinion in the other case involving an organ trarfisptatiie same
donor. Hightower v. Baylor Univ. Med. Ctr., 348 S.W.3d 512 (Tex. AppDallas 2011, pet. denied).

[I.  STANDARD OF REVIEW

We review the trial judge determination of the adequacy of an expert report for abuse of
discretion.ld. at 517. A trial judge has no discretion in determining whatthed or in applying
the law to the factsBiggs|, 237 S.W.3d at 916. A clear failure by the trial judge to aeayapply
the law correctly constitutes an abuse of discretidn.

1. ANALYSIS

Baylor raises two issues on appeal. In its first issaegites that the trial judge abused his
discretion by not dismissing the Martimsformed-consent claims. In its second issue, it argues tha
the trial judge abused his discretion by not dismissing the Madiher claims. Sanchez and
Randall filed a joint brief raising a single issue, whethetrthudge erred in failing to dismiss the

lawsuit against them.



A. L aw governing expert reports and informed-consent claims

Chapter 74 of the civil practice and remedies code governs healthiatdlity claims.
Brewster v. Columbia Med. Ctr. of McKinney Subsidiary, L.P., 269 S.W.3d 314, 316 n.3 (Tex.
App.—Dallas 2008, no pet.). A plaintiff who files a health care ligiglaim must serve an expert
report on each party within 120 days after filing the original petitiTex. Civ. PRAC. & REM. CODE
ANN. § 74.351(a) (West 2011). An expert report must provide a fair sumofidhe expers
opinions regarding the applicable standards of care, the manner eaitigohypr health care
provider breached the standards, and the causal relationship betwédeaattte and the injury
claimed.ld. § 74.351(r)(6). If the plaintiff fails to serve an expert repsitea defendant physician
or health care provider within the deadline, the defendant is drtitidismissal of the claim with
prejudice and an award of attorrefees.ld. § 74.351(b). If a defendant makes a motion to dismiss
in which it challenges the adequacy of a report, the court slaall tire motion only if the report
does not represent a good-faith effort to comply with the definitiexpért report found in section
74.351(r)(6). 1d. § 74.3511); Hollingsworth v. Springs, 353 S.W.3d 506, 513 (Tex. ApfDallas
2011, no pet.). In determining whether a report constitutes a gabeffairt, courts are limited to
the four corners of the repoBiggs|, 237 S.W.3d at 917. To be a good-faith effort, the report must
provide enough information (1) to inform the defendant of the specific cortsugtidintiff has
called into question and (2) to provide a basis for the trial judgertdwde that the claims have
merit. Hollingsworth, 353 S.W.3d at 513. If a report omits a statutory element tesstaly the
experts conclusions without explanation, it is not a good-faith effseeid. at 517;Biggs|, 237
S.W.3d at 917. When a suit involves more than one defendant, the praumsiffsupply expert
reports sufficient to address each required element as to eactdalef See TEX. Civ. PRAC. &

Rem. CoDEANN. § 74.351(a)Biggs |, 237 S.W.3d at 917.



The plaintiff must support each health care liability claimhwit expert reportMethodist
Charlton Med. Ctr. v. Sedle, 274 S.W.3d 47, 50 (Tex. AppDallas 2008, pet. deniedjTthe plain
language of the statute . . . requires such a report for each bagd liabilityclaim.”); see also
Hollingsworth, 353 S.W.3d at 522[@A]n experts report must address eabbory of negligence
raised by the plaintiff to avoid dismissal of that theryWe recently explained that all specific
liability theories arising from the same group of operative factsunt to a single cause of action
and thus a singléclaim” for purposes of the expert-report requirememexion Health at
Duncanvillg, Inc. v. Ross, No. 05-11-01687-CV, 2012 WL 2783166, at7§Tex. App—Dallas July
10, 2012, no pet. h.). Thus, allegations that arise from the same of action do not require a
separate expert repoflee Pelozav. Cuevas, 357 S.W.3d 200, 2645 (Tex. App—Dallas 2012, no
pet.) (holding that new allegations that defendant doctor sufferecpfigsical impairment did not
state a new cause of action distinct from prior allegationsgligemce in performing surgery, and
thus did not require new expert report).

A claim based on the failure to obtain informed consent is a digfiaich that must be
supported by an expert repoBee Hollingsworth, 353 S.W.3d at 522. Informed-consent claims are
governed by section 74.101 of the civil practice and remedies code:

In a suit against a physician or health care provider involvinglthhezae liability

claim that is based on the failure of the physician or healthpcavéler to disclose

or adequately disclose the risks and hazards involved in the medeal carrgical

procedure rendered by the physician or health care provider Jyttb@nry on which

recovery may be obtained is that of negligence in failing to aiecthe risks or

hazards that could have influenced a reasonable person in making @ndtecigve

or withhold consent.

TeX.CIlv. PrAC. & REM. CODEANN. § 74.101. Because the Texas Medical Disclosure Paneltas no

specifically determined what risks or hazards must be disclogedliver transplant surgery, the

informed-consent duty in this case is to disclose the risks ordsatteat could have influenced a



reasonable person in making a decision to give or withhold corgseindl §§ 74.101, 74.106(b); 25
TeEX. ADMIN. CODE § 601.2;Biggs |, 237 S.W.3d at 914 & n.3. We have elaborated that this
standard means the defendant must disclose the material, inlieierin the medical procedure
performed, and that inherent risks are those that exist in arndsaparable from the procedure
itself. Biggsl, 237 S.W.3d at 9145. Causation in an informed-consent case consists of two parts.
Id. at 922. The plaintiff must show both (1) a reasonable person coultémvénfluenced in his
decision to give or withhold consent by being informed of the undisclosedriskezards and (2)
that the injury complained of was caused in fact by the undisclsdedd.
B. Timeliness and sufficiency of the Martins' reports

1 Whether thethird Wu report wastimely

The Martins furnished two reports by Dr. Youmin Wu within 120 days édi@ing
appellants as defendants. They furnished a third report by Wabowirthe 208th day after joining
appellants but within 30 days after the January 4, 2007 hearing on appéiiantsotions to
dismiss. Although the trial judge did not sign an order extendirtiptlefor the Martins to furnish
expert reports, appellants take the position that the judge graetédiartins a 30-day extension
under section 74.351(c). The Martins agree that the judge extendezkfjest-report deadline on
January 4, but they argue that this extension was not granted pucsddrg@51(c). In short, the
parties do not dispute that the third Wu report was timely by vita@ extension of the 120-day
deadline, but they disagree as to the nature of that extensioardikwly, we will consider the third
Wu report to have been timely served. Because it was thenSldetigthiest and most complete
report, we will examine it for its sufficiency under Chaptér

2. I nformed-consent claims against all appellants

Appellants raise several arguments in support of their positiothiaahird Wu report is



insufficient to support the Martihisnformed-consent claims. We need address only causation.

An essential part of causation in an informed-consent case istpabafreasonable person
could have been influenced to decide to give or withhold consent by beingédfoftthe risks or
hazards that were not discloseBiggs |, 237 S.W.3d at 9223ccord Greenberg v. Gillen, 257
S.W.3d 281, 283 (Tex. AppDallas 2008, pet. disuh). In his third report, Wu opinedlt is
foreseeable that an infectious disease may be transmittedyaia wansplantation of a high-risk
donor organ. Specifically, Mr. Martin died as a result of mbiging transmitted from the organ
donated by the high-risk donbr.Wu also opined that appellantoonduct“effectively denied
[decedent] the opportunity to reject the organ he recéivatlls third report does not contain any
opinions about whether a reasonable person could have been irdlitedeeide to give or withhold
consent by being informed of the risks or hazards that were not dicltise thus similar to the
report that we held was deficientBiggs|. See 237 S.W.3d at 9223; see also Greenberg, 257
S.W.3d at 283 (holding expert report insufficient because it did not adtheseasonable-person
causation standard). We conclude the third Wu report does not complyChépter 74
requirements concerning causatfon.

The trial judge abused his discretion by concluding that the Magiwved an adequate
expert report in support of their informed-consent claims.

3. Fraud and intentional misrepresentation claims against all appellants

The Martins asserted claims for fraud and intentional misreqteggm against appellants in
their second and third amended petitions. Although Sanchez and Ramdalifesr appellate issue
as challenging the trial judgefailure to dismiss the entire lawsuit, they present no appella

argument in their opening brief with respect to the Marfrasid and intentional-misrepresentation

2 Having found one deficiency that requires revemaldo not address the sufficiency of the exmgort as to the other statutory elements. We do
not imply that the report is sufficient as to thef@ments See Gatesv. Altaras, No. 10-09-00236-CV, 2010 WL 965960, at *4 & riT2X. App—Waco
Mar. 10, 2010) (mem. op.) (holding that report weficient as to causation, declining to consideenalleged deficiencies, and presuming that claima
would “take such precautions as may be necessary to avoiler determination of a deficiency after whivére would be no opportunity to ctire
rehearing denied, 315 S.W.3d 134 (Tex. AppWaco 2010, no pet.).



claims. Sanchez and Randall mention those claims in their lveply but we cannot consider
matters raised for the first time in a reply bri&te Dallas Cnty. v. Gonzales, 183 S.W.3d 94, 104
(Tex. App—Dallas 2006, pet. denied). Accordingly, we will not disturb tred puidgés refusal to
dismiss the Martindraud and intentional-misrepresentation claims against Sanché&zaaudll.
See Drumyv. Calhoun, 299 S.W.3d 360, 364 (Tex. ApgDallas 2009, pet. denied) (court of appeals
may not review issue unsupported by argument).

Baylor does argue in its appellate brief that the trial judgeeldoy failing to grant Baylds
second motion to dismiss as to the Martiingud and intentional-misrepresentation claims. In
support of these claims, the Martins alleged that one or moradaefes committed actions or
omissions thatconstitute[d] fraud or an intentional misrepresentation of mafexitd [and] were
designed to induce or deceive Jim Martin into proceeding withspleant by providing information
which was falsé. For the reasons stated below, we conclude that the Méwding claims are recast
informed-consent claims. Having already concluded that the thirdepartrwas insufficient to
support the Martinsnformed-consent claims, we reach the same conclusiortesitfraud claims.

It is settled law that a claimant cannot avoid the expert-repguirements of Chapter 74 by
recasting a health care liability claim as a differensezof action See, e.g., Salehv. Hollinger, 335
S.W.3d 368, 37374 (Tex. App—Dallas 2011, pet. denied). That is, we look to the underlying
nature of the claims and allegations, and not to the labels useddgithant, to determine whether
Chapter 74 appliedd. With respect to informed-consent claims, Chapter 74 preserimscific
rule against the recasting of claims:

In a suit against a physician or health care provider involving ghhesde liability

claim that is based on the failure of the physician or healthpcavéer to disclose

or adequately disclose the risks and hazards involved in the medeal carrgical

procedure rendered by the physician or health care provider Jyttb@ary on which
recovery may be obtained is that of negligence in failing to aiecthe risks or



hazards that could have influenced a reasonable person in making @dtecigve
or withhold consent.

TeEX. CIv. PRAC. & REM. CODE ANN. § 74.101. In this case, the Martins specifically asserted
informed-consent claims against all three appellants. Thediplgsin support of their claims for
fraud or intentional misrepresentation are vague, and those pleatihgieino averments of fact
that distinguish those claims from the Martimormed-consent claims. The Martins allege only
that the alleged misrepresentations wihesignet to cause decedent to proceed with the liver
transplant. This is similar to the necessary causal nexamsiiiormed-consent case. We conclude
that the Martinsclaims for fraud and intentional misrepresentation are actiealfst informed-
consent claims despite the label attached to them by the Martins.

As previously stated, the third Wu report does not comply with Chagterequirements
concerning causation with respect to the Mariimermed-consent claims. Accordingly, the trial
judge abused his discretion by concluding that the Martins served an tedegpert report in
support of their mislabeled claims for fraud and intentional misseptation against Baylor.

4. Negligence claims against Baylor based on its policies and procedures

In their first, second, and third amended petitions, the Martegeal that Baylor negligently
failed to develop, implement, and enforce effective informed-comsgictes and procedures for
high-risk organ donors, and that this was a proximate cause ofitiesrip question. We conclude
that these negligence claims against Baylor, like the Nartiaud claims, are merely recast
informed-consent claims. If a claim is based on a physic@nhealth care providsrfailure to
adequately disclose the risks of a procedure, the only theorytdeaiehe claimant is a claim for
negligent failure to obtain informed conse@ee TeX. Civ. PRAC. & REM. CODE ANN. § 74.101.

Although the Martins attempt to assert separate negligericesdiesed on Bayl policies and
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procedures relating to informed consent, such a claim is netepsadicated on an actual failure to
obtain informed consent from decedent. Thus, the claims can be brouglsan informed-
consent claims.

As previously stated, the third Wu report does not comply with Chagterequirements
concerning causation with respect to the Mariimermed-consent claims. Accordingly, the trial
judge abused his discretion by concluding that the Martins served an tedegpert report in
support of their mislabeled claims for Baytoalleged negligence in maintaining effective informed
consent policies and procedures.

5. General negligence claimsagainst all appellants

In their third amended petition, the Martins added a new hedtefgndantsNegligence
(General), under which they pleaded that appellants were negligent simplyrtigigegting in the
transplantation ofa high-risk donor liver into a low-risk patieht.On appeal, appellants raise
several arguments attacking this claim. Sanchez and Rargiadlthat this claim is invalid because
section 74.101 limits the Martins to an informed-consent theorgtafity in this case, because the
Martins general negligence theory isracasting of their informed-consent claims, and because the
Martins did not tender a timely and sufficient expert report in stigddhe general negligence
claim. Baylor makes similar arguments, and it also artia¢she Martins did not successfully plead
a separate general negligence claim at all.

a. Sanchez and Randall

We conclude that we cannot address Sanchez and Raadaliments attacking the Martins
general negligence claims because Saristem Randdl second motions to dismiss were not
broad enough to challenge those claims. Sareher Randal second motions to dismiss were

limited to the Martinsinformed-consent claims. The Martins added their generagjeage claims

-11-



in their third amended petition, which they filed after appelldifed their second motions to
dismiss. At the hearing on appelldrsiscond motion to dismiss, counsel for the Martins discussed
the general negligence claim, and the attorney for Sanchez awidlRargued that the general
negligence claim was both pleaded too late and amounted to a westng of the informed-
consent claim. But Sanchez and Randall never amended their motitiasiss to address the
Martins new general negligence theory.

The El Paso Court of Appeals has recently addressed the situatidrich a claimant
amends his pleadings to add a new claim after the defendaneldeaes filotion to dismiss attacking
the claimaris expert reportsSee Smmons v. Texoma Med. Ctr., 329 S.W.3d 163, 1481 (Tex.
App—El Paso 2010, no pet.). The court analogized the situation to surjudgryent practice, in
which the general rule is that new claims added after thng fif a summary-judgment motion
cannot properly be dismissed if the motion is not amended to encompasw/ttiaims.ld. at 177.
There is an exception, however, if the grounds for summary judganenibroad enough to
encompass the subsequently added claims or negate an elementdéthnsséd. In Smmons, the
plaintiff added a claim for violations of thgatients bill of rights’ after the defendant filed its
motion to dismiss, and the trial judge dismissed the entirees@sethough the defendant did not
amend its motion to dismisdd. at 167, 176. The court of appeals affirmed, holding that the
defendaris motion to dismiss was broad enough to encompass even the new claiiseltbea
defendant demonstrated that the author of the alleged expert repardieaqualified expert at all
and was not even related to the health care indukinat 172, 18681.

In the instant case, Sancheand Randdl second motions to dismiss were not broad enough
to encompass the Martinsewly pleaded general negligence claims. Unlike the defendants

Smmons, Sanchez and Randall did not attack’$\Wgualifications in their motions. Instead, they
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focused their second motions to dismiss on the Maitifrmed-consent claims and tailored their
arguments to the unique aspects of proving the standard of care artbnansaformed-consent
cases. These arguments are not broad enough to encompass thée dantisthat appellants were
negligent by transplanting or facilitating the transplant of thigh-risk organ into decedent,
independent of any informed-consent issues. Sanchez and Randall stnply clallenge Wa
reports with respect to this general negligence theory. Acwydiwe have no jurisdiction to
consider their appellate challenges to those claBesCity of Dallasv. Heard, 252 S.W.3d 98, 103
(Tex. App—Dallas 2008, pet. denied) (in an interlocutory appeal from a den&lptda to the
jurisdiction,“[w]e do not have jurisdiction to consider grounds outside those raiseciedite the
jurisdiction’); see also Brar v. Sedey, 307 S.W.3d 916, 919 (Tex. ApgDallas 2010, no pet.)
(refusing to consider, on interlocutory appeal from temporary injungtiaadictional arguments
that had not been raised in the trial court).
b. Baylor

We reach a different conclusion as to Baylor. Although Baykecond motion to dismiss
focused on the Martingnformed-consent claims, it also contained more sweeping langaige
Wu's third reportfails to identify a standard of care applicable to Bayl®his challenge was broad
enough to encompass even the Mattister-pleaded general negligence claims. Accordingly, we
can consider Baylts argument on appeal that Wueport is deficient as to the standard-of-care
element of the Martingyeneral negligence claim. We do not consider Baylother appellate
arguments attacking that claim.

We agree with Baylor that W&uthird report is deficient with respect to the standard of care
for a general negligence clainiThe standard of care for a hospital is what an ordinarily prudent

hospital would do under the same or similar circumstahdes. Transitional Care Ctrs. of Tex.,
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Inc.v. Palacios, 46 S.W.3d 873, 880 (Tex. 2001). Wthird report contains no clear explanation of
the standard of care applicable to a hospital acting as adareptant coordinator under these
circumstances. At most, Wu offers some conclusory assettiarBdylor breached the standard of
care, without first explaining what that standard of caré& e following relevant passages appear
in the section of W third report under the headiti§tandard of Care for Baylor University
Medical Centet:

In summary, Baylor . . . failed to inform Mr. Martin of thehirisk nature of the

donor liver he was to receive. Also, this transplantation of atisgtdonor liver

into a low-risk patient deviated from the standard of care intiimasplantation, all

of which resulted in Mr. Jimmy Martis death due to rabies transmitted by the

transplanted liver. . . . Both failing to obtain informed conseno &lse high risk

nature of an organ donor and transplanting a high-risk liver into a nontagéent

such as Mr. Martin are deviations from the accepted standarfsadras well as

UNOS policy and CDC guidelines.
Thus, Wu opines that performance of this liver transplant on decedeatisdEivom the standard of
care. But Baylor did not perform the liver transplant surgeguistion; Wts report itself states
that Sanchez did. According to V¥ueport, Baylor was tHeecipient institutiot and acted as the
“transplant coordinatdr. But Wu offers no opinions that an ordinarily prudent hospital, recipient
institution, or transplant coordinator would not have permitted someonetledsd¢ransplant
surgeor-to transplant thishigh-risk liver’ into someone in decedé&ntondition. We are limited to
the four corners of the repoBiggs|, 237 S.W.3d at 917, and we conclude that the third Wu report
does not adequately set forth a standard of care applicable to ®estmport the Martingeneral
negligence claim.

The trial judge erred by denying Bay®isecond motion to dismiss with respect to the

Martins claim for general negligence.

6. Conclusion
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For the foregoing reasons, we conclude that the trial judge abusetisbistion in
determining that the Martins provided a sufficient expert repsupport of (1) their claims against
all appellants for failure to obtain informed consent, (2) theimdaagainst Baylor for fraud,
intentional misrepresentation, and negligence in establishing andnienieg policies and
procedures regarding informed consent and high-risk donors, all of wrdcactually recast
informed-consent claims, and (3) their general negligence chgaiast Baylor. We express no
opinion with respect to the Martinkaud, intentional misrepresentation, and general negligence
claims against Sanchez and Randall.

C. Extension of time

The Martins argue that if we find their reports deficient inr@spect, we should remand the
case so that the trial judge can consider whether to grant gy @teéasion to cure the deficiencies
pursuant to section 74.351(ee Tex. Civ. PRAC. & REM. CODEANN. § 74.351(c) (allowing trial
court to“grant one 30-day extension to the claimant in order to cure theethefjcif “elements of
the report are found deficieit Appellants contend that the first trial judge already gchtite
Martins the single 30-day extension allowed by section 74.351(c).thféshold question thus
becomes whether the first trial judge to preside over this ngatteted the Martins an extension of
time because she found the first two Wu reports deficient on tiwosteelements. We agree with
the Martins that she did not, so the Martins are at least patemdigible for another extension.

1 Thebasisfor the extension granted by thefirst trial judge

The record shows that the first trial judge granted the Ma@sday extension to amend or
supplement the first two Wu reports, and that the extension weasenadrialized in a written order.
The extension was granted at or after the January 4, 2007 heaapgeilantsfirst motions to

dismiss. The Martins argued in opposition to those motions thatieltrspr request for a complete
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copy of decedefst medical records, they were not given a copy of decedslgged consent form
until appellants filed and served their first motions to dismiBse original trial judge said the
following:

Okay. Here is where I am. | am reluctant to grant aondt dismiss at this time at

a minimum for that reason. | think Dr. Wu should have the abilitpdk at that

consent form, or whatever you choose to call it, and update his report.
Shortly after that, the judge sal@ll right. Let's go off the record,and that was the end of the
recorded portion of the hearing. At a subsequent hearing, counsatétie3and Randall stated on
the record and without objection that the first trial judge gave #mtil4“a 30-day extension to file
a new report after Dr. Wu had a chance to reVibe consent form. In its second motion to dismiss,
Baylor acknowledged that the trial cotireserved its ruling and gave Plaintiffs time to submit an
additional expert report in light of the fact that they had obtainedmedical records (namely, the
informed consent formg). On or about the twenty-ninth day after the first hearing, thdihda
served the third Wu report on appellants. In their second motions tizgliSanchez and Randall
attacked the sufficiency, not the timeliness, of the third Wu tep®milarly, Baylots second
motion to dismiss focused on the substantive sufficiency rather thim#imess of the third Wu
report. Atthe hearing on appellargecond motions to dismiss, the Martins argued that the original
trial judge granted the 30-day extension without determining théirgtéwo Wu reports were
deficient, while counsel for Sanchez and Randall argued that thgreating of the extension was
an implicit determination that the reports were deficient.

We conclude that the record does not support appélfadiion that the extension granted
by the first trial judge was based on a determination thatrteviio Wu reports were insufficient.
The reportes record of the hearing on the first motions to dismiss contains reafiucdi that the

first trial judge made any determination as to the sufficiefitdye expert reports, and the only view
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the judge expressed on the record was that the Martins should haveresiom so that their expert
could review and opine about some additional medical records. Although ldour&nchez and
Randall argued at a later hearing that the first trial judgsicitly found the first two Wu reports
deficient, that inference is not supported by anything in the reddre judgés statement that she
was reluctant to grant the motions to disrfiggsa minimum because the Martins had not gotten all
the information they needed to give their expert does not imply thatdfe ever went on to find
any other reasons to grant an extension.

Thus, ours is the first judicial determination in this casehas reports were deficient. We
conclude that the Martins are therefore potentially eligibleaf80-day extension under section
74.351(c) despite the prior extension. Our conclusion is supported byséhefGatesv. Altaras,
No. 10-09-00236-CV, 2010 WL 965960 (Tex. ApfVaco Mar. 10, 2010) (mem. oprhearing
denied, 315 S.W.3d 134 (Tex. AppWaco 2010, no pet.). In that case, the trial court denied the
defendantsmotion to dismiss, and they appealdd. at *1. While the case was on appeal, the
parties struck an oral agreement on the record that the plaotitid have 45 days to tender a
supplemental expert report, in exchange for which the defendantsskshtieir appeald. at *3.
The defendants later moved to dismiss based on alleged deficientiessupplemental expert
report, the trial court denied the motion, and the Waco Court of Appea@ssed and remanded so
that the trial court could consider granting a 30-day extensébrat *1-4. The defendants argued
that the claimant had already received one extension and that no éxtdresions could be granted
under the statutdd. at *3. The court of appeals rejected this contention becausesttexfension
was granted without any judicial determination that the claitmanpert report was deficienitd.
Because section 74.351(c) authorizes a 30-day extension after siatbrraination, the court

reasoned, the extension based on the agreement of the parties dithgatskxthe claimarg right
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to seek an extension under section 74.351t).In this case, the extension of time based on the
incompleteness of the medical records given to the Martins waannextension based on the
insufficiency of their expert reports, so the Martins remagildé for an extension under section
74.351(c)’

2. Whether the Martinsareeligiblefor a further extension

A claimant is eligible for a 30-day extension to cure adipfereport as long as the defective
report (1) is timely, (2) contains the opinion of an individual with etxg@ethat the claim has merit,
and (3) implicates the defendantonduct. Scoresby v. Santillan, 346 S.W.3d 546, 557 (Tex.
2011);seealso &. Luke’s Sugar Land Hosp. v. Joseph, No. 14-11-00932-CV, 2012 WL 2860687, at
*7-8 (Tex. App—Houston [14th Dist.] July 12, 2012, no pet. h.) (mem. op.) (appBéogesby).
This is a‘minimal standard. Scoresby, 346 S.W.3d at 557. But if a purported report fails to meet
this minimal standard, the claimant relying on the report isligibke for a 30-day extensiorgee,
e.g., Fung v. Fischer, 365 S.W.3d 507, 5387 (Tex. App—Austin 2012, no pet.) (concluding that
reports were so deficient that claimants were ineligibleiadension of time).

a. I nformed-consent claims against Baylor

We conclude that the Martins are not eligible for a 30-day extens$ time with respect to
their informed-consent claims against Baylor. These clammérivolous, and the defects in Wu
third report cannot be cured as to those claims, because Baypty sannot be liable under a theory
of failure to obtain informed consent‘In Texas, the duty to obtain informed consent is a
nondelegable duty imposed solely upon the treating dbckspalin v. Childrens Med. Ctr., 27

S.W.3d 675, 686 (Tex. AppDallas 2000, no pet.). Thu§h]ospitals have no such duty of

3
Appellants have not raised an argument on appatilte trial judge erred by granting the extensiothis basis. Thus, we express no opinion as
to whether the trial judge could properly graneatension based on the incompleteness of the nmiedimads furnished to the claimants.
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disclosure of medical or surgical risks, nor are they requiredc¢ure a patiestinformed consent
prior to surgery. Id. Because Baylor owed no duty to decedent to obtain his informed consent,
Baylor was not required to conform to any standard of care in teatieSee Way v. Boy Scouts of
Am., 856 S.W.2d 230, 233 (Tex. ApfDallas 1993, writ deniedf'A duty represents a legally
enforceable obligation to conform to a particular standard of cofijdu¢hus, it is impossible for
the Martins to provide an expert report that could satisfy the mqgaits of standard of care,
breach, and causation with respect to their informed-corna@nsa@gainst Baylor. Accordingly, the
Martins are not eligible for a 30-day extension of time wisipeet to their informed-consent claims
against Baylor. This holding applies equally to their claimsnag®8aylor for fraud, intentional
misrepresentation, and negligent policies concerning informed cobseat)se these claims are
merely recast informed-consent claims. All of these daimist be dismissed.
b. Other claims

We next apply thescoresby test to the Martirisother claims that we have held to be
inadequately supported by V€uthird report, those being (1) the informed-consent claims against
Sanchez and Randall and (2) the general negligence claim agajltst Bss to these claims, we
conclude that W third report does clear the minimal threshold establisHambiasby, and that the
Martins are eligible for a 30-day extension of time.

With respect to the Martihinformed-consent claims against Sanchez and Randall, the third
Wu report implicates the conduct of both Sanchez and Randall by nanensaid€W(s opinions
that the claims have merit. The report identifies Sanch#mgeasurgeon who performed the liver
transplant, so, under the facts as stated, Sanchez owed deauatgribadbtain informed consent.
See Espalin, 27 S.W.3d at 686. Although it is not entirely clear from the tepbether Randall

qualifies as &treating doctot',id., who owed decedent a duty of informed consents\éport does

-19-



not rule out that possibility. Thus, at this stage of the proceedimgsonclude that the Martins are
eligible for a 30-day extension of time to cure their deficiepbrts as to their informed-consent
claims against Sanchez and Randall.

As to the Martins general negligence claims against Baylor, the third Wu regisat
implicates the conduct of Baylor and contains’$Vapinion that the claims have merit. In the
section of his third report addressing Baylor, Wu explains thatidaetepre-existing condition was
not life-threatening and opines that transplanting this high-riskilnte decedent was a deviation
from the standard of care. Although we have concluded that Mport is deficient because it does
not state or explain the standard of care applicable to a hospitak viransplant surgery is
performed, the Martins might be able to cure this deficiencynimaraended report. Thus, we
conclude that the Martins are eligible for a 30-day extensiomeftth cure their deficient reports as
to the general negligence claims against Bayse Scoresby, 346 S.W.3d at 557 (holding that
claimant was eligible for extension of time even though claith@xipert report did not state the
standard of care).

As to the informed-consent claims against Sanchez and Randaksaiadthe general
negligence claims against Baylor, we will remand the sasthat the trial judge may consider
whether to grant an extension under section 74.35%6¢).e.g., Biggs |, 237 S.W.3d at 923.

IV. DIsSPOSITION

We reverse the trial cotstorder denying appellantecond motions to dismiss, we render
judgment dismissing the Martindaims against Baylor for failure to obtain informedsent, fraud,
intentional misrepresentation, and negligence in maintaining policiepracddures regarding
informed consent as to high-risk donors, and we remand for further pnogeednsistent with this

opinion.
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@Court of Appeals
Fitth District of Texas at Dallaxs

JUDGMENT

Edmund Sanchez, M.D., Henry B. Randall, Appeal from the 95th Judicial District Court
M.D., and Baylor University Medical Center,  of Dallas County, Texas. (Tr.Ct.No. 06-

Appellants 04667-D).
Opinion delivered by Justice FitzGerald,
No. 05-11-01327-CV V. Justices Moseley and Myers participating.

Nickolas Martin and Teresa Martin,
Individually and as Representatives of the
Estate of Jim Martin, Appellees

In accordance with this Cotstopinion of this date, WREVERSE the trial judgés Order
Denying Motions to Dismiss signed on September 20, 201REMDER judgment dismissing the
claims of appellees Nickolas Martin and Teresa Martin, Indivigaald as Representatives of the
Estate of Jim Martin, against appellant Baylor University MadCenter for failure to obtain
informed consent, fraud, intentional misrepresentation, and aegégn developing, implementing,
and enforcing effective policies and procedures regarding informednt@ssapplied to high-risk
donors, and wWREMAND the case to the trial court for further proceedings.

It is ORDERED that appellants Edmund Sanchez, M.D., Henry B. Randall, Mr@., a
Baylor University Medical Center recover their costs of thjgeal from appellees Nickolas Martin
and Teresa Martin, Individually and as Representatives of thie$taim Martin.

Judgment entered August 24, 2012.
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