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Appellant Matthew James Ayers appeals the trial court’s judgments adjudicating his guilt 

for manslaughter and aggravated assault.  In two issues, appellant contends (1) his manslaughter 

conviction is “void,” and (2) the trial court erred in failing to give him credit against his 

sentences for time he was incarcerated serving sentences for two other cases.  For the following 

reasons, we affirm the trial court’s judgments. 

In 2004, appellant pleaded guilty to manslaughter for recklessly causing the death of 

Sandra Escamilla when he, while intoxicated, ran through a red light in excess of the speed limit, 

causing a multi-vehicle accident.  Appellant also pleaded guilty to aggravated assault for 

critically injuring another person in the same collision.  Finally, appellant also pleaded guilty to 

failing to stop and render aid to the two victims. 
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Pursuant to a plea bargain agreement, the trial court placed appellant on deferred 

adjudication probation in the manslaughter and aggravated assault cases, but convicted him in 

the failure to stop and render aid cases and sentenced him to five-years in prison in each of those 

cases. 

In 2013, appellant was arrested for driving while intoxicated.  The State filed motions to 

adjudicate appellant’s guilt alleging he violated the conditions of his community supervision by 

committing the new offense and also by failing to submit to random urine testing.  Appellant 

pleaded true to the allegations in the State’s motions.  Following a hearing, the trial court found 

the allegations in the motions true, adjudicated appellant guilty of the offenses, and sentenced 

him to twenty years’ confinement in each case.  Appellant appeals. 

In his first issue, appellant requests that we “strike” the order placing him on deferred 

adjudication probation for manslaughter and the judgment adjudicating his guilt for that offense. 

Appellant acknowledges his complaint is directed toward the original deferred adjudication 

proceedings and he must therefore show his manslaughter conviction is void.  See Nix v. State, 

65 S.W.3d 664, 667-68 (Tex. Crim. App. 2001).  To make this showing, appellant presents a 

somewhat convoluted argument asserting that because he “should” have been convicted of 

“intoxication” manslaughter, and he was not eligible for deferred adjudication for that offense, 

the order placing him on deferred adjudication community supervision is void, which in turn 

rendered his manslaughter conviction void.  See TEX. CRIM. PROC. CODE ANN. art. 42.12, § 

5(d)(1)(A) (West Supp. 2014) (trial court may not grant deferred adjudication for intoxication 

manslaughter); but see ex parte Williams, 65 S.W.3d 656, 658 (Tex. Crim. App. 2001) (grant of 

unauthorized regular community supervision does not constitute a void sentence); see also 

Wright v. State, No. 05-02-00233-CR, 2003 WL 21223294, at *2 (Tex. App. —Dallas, May 28, 

2003, no pet.) (not designated for publication).  
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However, appellant did not plead guilty to intoxication manslaughter, was not placed on 

deferred adjudication for intoxication manslaughter, and appellant was not convicted of that 

offense. Therefore, whether the trial court would have been “authorized” to place him on 

probation for that offense or whether the evidence would support a conviction for that offense is 

irrelevant.1  Instead, the only question is whether appellant has shown his conviction for 

manslaughter was void.  The only basis appellant sets forth to meet this burden is his contention 

that there is “no evidence” to show he committed that offense because the State failed to show he 

acted “recklessly.”  Ervin v. State, 991 S.W.2d 804, 806 (Tex. Crim. App. 1999) (manslaughter 

requires “recklessness,” but intoxication manslaughter does not).  To show a conviction is void 

on the basis “no evidence,” there must be a “complete lack of evidence to support the conviction, 

not merely insufficient evidence.” See Nix, 65 S.W.3d at 668 n.14.  A guilty plea constitutes 

some evidence for this purpose.  Id.  Here, appellant not only pleaded guilty to manslaughter, he 

also judicially confessed to that offense.  Consequently, appellant’s conviction was not void.  We 

resolve the first issue against appellant.   

In his second issue, appellant asserts the trial court erred in failing to give him pre-

sentence jail time credit for the time he was incarcerated serving his sentences for the two failure 

to stop and render aid cases.  The State asserts appellant waived any error by failing to object 

under rule 33.1(a) of the rules of appellate procedure.  See TEX. R. APP. P. 33.1(a); but see 

McGregor v. State, 145 S.W.3d 820, 822 (Tex. App.—Dallas 2004, no pet.) (appellant need not 

object to trial court’s failure to properly credit time served).  The Court of Criminal Appeals has 
                                                 

1 We note that both “regular” manslaughter and “intoxication” manslaughter are second-degree felonies.  See TEX. PENAL CODE ANN. 
§ 19.04(b) (West 2011); Tex. Penal Code Ann. § 49.08(b) (West 2011).  Both carry the same range of punishment, but intoxication manslaughter 
carries additional consequences.  See Harris v. State, 34 S.W.3d 609, 613 (Tex. App.—Waco 2000, pet ref’d).  Therefore, if anything, 
intoxication manslaughter is the more serious offenses.  See id.  Here, appellant agreed to plead guilty to regular manslaughter and accepted the 
benefits of the plea agreement that gave him the opportunities associated with deferred adjudication probation.  Only after the trial court’s 
adjudication of guilt did appellant complain he was not eligible for deferred adjudication probation.  The Court of Criminal Appeals has held that 
a defendant who has agreed to and benefitted from an illegal sentence is estopped from collaterally attacking a judgment on the basis that the 
sentence was illegal.  Rhodes v. State, 240 S.W.3d 882, 892 (Tex. Crim. App. 2007); See also Ex parte Williams, 65 S.W.3d 656, 660 (Tex. Crim. 
App. 2001) (Keller, J. concurring) (defendant who accepted benefits of plea agreement granting probation should be estopped from complaining 
that trial court lacked authority to place him on probation when that probation is later revoked). 
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held a defendant may “affirmatively waive” his statutory right to pre-sentence jail time credit if 

the record supports that a waiver occurred.  Collins v. State, 240 S.W.3d 925, 929 (Tex. Crim. 

App. 2007) (citing ex parte Olivares, 202 S.W.3d 771, 772–73 (Tex. Crim. App. 2006).  We 

need not decide whether preservation was required because, even if appellant can raise this issue 

for the first time on appeal, he has not shown the trial court erred. 

Here, appellant is seeking credit for time he served in prison serving sentences in two 

other, albeit related, cases.  Appellant acknowledges his entitlement to time served is governed 

by Article 42.03, § 2(a)(1) which provides, “[i]n all criminal cases the judge of the court in 

which the defendant is convicted shall give the defendant credit on the defendant's sentence for 

the time that the defendant has spent . . .  in jail for the case . . . from the time of his arrest and 

confinement until his sentence by the trial court . . ..”  TEX. CRIM. PROC. CODE ANN. art. 42.03, § 

2(a)(1) (West 2011) (emphasis added).   

According to appellant, he is entitled to any time spent “actually incarcerated from the 

date of his ‘arrest’ and the date of his ‘sentencing.’”  Article 42.12, section 2(a)(1), however, 

only allows for credit for time a defendant was in jail for the same case in which he is seeking 

credit.  Collins v. State, 318 S.W.3d 471, 473 (Tex. App.—Amarillo 2010, pet. ref’d); see also ex 

parte Crossley, 586 S.W.2d 545, 546 (Tex. Crim. App. 1979); ex parte Alvarez, 519 S.W.2d 440, 

443 (Tex. Crim. App. 1975).  We reject appellant’s assertion he was “effectively” in custody 

“for” the deferred adjudication orders because those orders operated as a “detainer” on him.  To 

support this assertion, he relies on Ex parte Jasper, 538 S.W.2d 782, 785 (Tex. Crim. App. 

1976).  In that case, the Court of Criminal Appeals held a defendant is entitled to credit for time 

served in another jurisdiction after the State of Texas placed a detainer on the defendant.  Jasper, 

538 S.W.2d at 785.  The rationale for allowing a time credit under such circumstances is that the 

detainer provides an independent basis for the defendant’s confinement.  See Ex parte Bynum, 
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772 S.W.2d 113, 115 (Tex. Crim. App. 1989); see Alvarez, 519 S.W.2d at 443.  Here, the orders 

placing appellant on deferred adjudication did not provide a basis for his confinement, and he 

was released after serving his sentences notwithstanding those orders. See Crossley, 519 S.W.2d 

at 546 (defendant not entitled to pre-sentence jail credit for time he was in jail on another offense 

in which the State had filed a motion to revoke probation because the motion to revoke would 

not have prevented appellant’s release from custody).  Consequently, the orders did not operate 

as a “detainer” on appellant. 

Finally, we note that throughout this issue appellant suggests he was entitled to credit 

because the failure to stop and render aid cases arose out of the “same criminal episode” as the 

manslaughter and aggravated assault cases.  But article 42.12, section 2(a)(1) requires credit for 

time served for “the case,” not for offenses arising out of the same criminal episode.  See TEX. 

CODE CRIM. PRO. ANN. ART. 42.12, § 2(a)(1); cf. Collins, 318 S.W.3d at 473; see also Alvarez, 

519 S.W.2d at 443; Crossley, 586 S.W.2d at 546; compare TEX. PEN. CODE ANN. § 3.03 (West 

2011) (providing for concurrent sentences for certain offenses arising out of the “same criminal 

episode.”)  We conclude appellant was not entitled to credit for the time he was incarcerated 

serving his sentences in the failure to stop and render aid cases.  We resolve the second issue 

against appellant. 

We affirm the trial court’s judgments. 
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