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Richardson East Baptist Church appeals the trial court’s judgment that the Church take
nothing on its claims against Philadelphia Indemnity Insurance Company and James Greenhaw.
The Church brings six issues on appeal contending the trial court erred by granting appellees’
motions for summary judgment on the Church’s claims for breach of contract, violations of the
Texas Insurance Code, breach of the duty of good faith and fair dealing, and conspiracy. We
affirm the trial court’s judgment.
BACKGROUND
The Church owns property with multiple buildings, which are insured by Philadelphia
Indemnity. On April 23, 2013, the Church notified Philadelphia Indemnity that the roofs on two
of the buildings were damaged during a hailstorm.

The Church submitted an estimate of

$32,713.13 from Bradley Roofing for replacing the roofs on “Admin and Chapel.” Philadelphia
Indemnity assigned an independent adjusting company, Property Claims Services, Inc., to
investigate the claim. The adjusting company assigned James Greenhaw to be the adjustor for
the claim. Greenhaw inspected the property on April 25, 2013 and reported his findings to
Philadelphia Indemnity the following week. Greenhaw determined the hail damage required
replacement of the west slope of the sanctuary’s roof, spot repairs of the east slope of the
sanctuary, and spot repairs on the roof of a second building. Greenhaw estimated the repairs
would cost $10,441.55, and after deduction of the $2,500 deductible, determined the Church was
entitled to payment of $7,941.55 under the policy.
The Church’s pastor, Wayne Lewis, disagreed with Greenhaw’s findings and estimate.
Lewis told Greenhaw the Church had an expert examine the roofs who had found more extensive
damage than Greenhaw had found.

On May 30, 2013, Philadelphia Indemnity instructed

Greenhaw to hire an engineer for an evaluation, and Greenhaw hired Donan Engineering Co.
The engineer issued his report on June 18, 2013, stating the only hail damage was to the west
slope of the sanctuary, which required removal and replacement of that part of the roof.
Although Donan Engineering found less damage than Greenhaw had found, Philadelphia
Indemnity continued to offer to pay the Church based on Greenhaw’s estimate. On June 21,
2013, Greenhaw reported to Philadelphia Indemnity that Lewis disagreed with both Greenhaw’s
and Donan Engineering’s determinations. Greenhaw also stated in his report that Lewis “said he
would option for the appraisal provision in the policy” but that Lewis “was still in the process of
deciding who” the Church’s appraiser would be.
On June 24, 2013, Philadelphia Indemnity issued a check to the Church for $7,941.55.
On July 1, 2013, the Church hired a public adjuster, Scott Friedson. Friedson estimated
the cost to repair the hail damage was $36,372.58, and that after deducting the $2,500 deductible,
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Philadelphia Indemnity owed the Church $33,872.58.

On Friday, July 19, 2013, Friedson

e-mailed Greenhaw stating he disagreed with Greenhaw’s initial estimate and proposed they
settle the case the following Monday. Friedson also stated, “If we cannot reach an agreement
then the insured is likely to invoke appraisal and name Loy Vickers.”
On July 23, 2013, the Church hired a law firm to represent it in its dispute with
Philadelphia Indemnity. The Church also retained an expert litigation adjuster, Art Boutin, to
inspect the buildings and determine the amount of the loss. On August 2, 2013, Boutin estimated
the damage to the Church from hail was $112,077.32.1
In his report to Philadelphia Indemnity dated August 12, 2013, Greenhaw stated he met
with Friedson in late July but that they could not reach an agreement regarding the claim.
Greenhaw stated three weeks had passed since he last spoke to Friedson, and Greenhaw
considered the claim resolved based on the payment already made to the Church. Greenhaw
stated he had offered to meet with Friedson “or if he wants to request the appraisal process, he
should do so.”
The Church filed suit against Philadelphia Indemnity and Greenhaw on November 21,
2013. On November 25, 2013, before the Church served Philadelphia Indemnity with the suit,
Philadelphia Indemnity sent a written request for appraisal pursuant to the policy’s provisions.
On April 21, 2014, the appraisers issued their written determination that the repair cost for the
damage was $30,175 and the actual cash value of the damage was $18,375. Four days later, on
April 25, 2014, Philadelphia Indemnity issued a check to the Church for $7,933.45, which was
the amount of the appraiser’s award less the deductible and the amount Philadelphia Indemnity
had previously paid.
1

According to the Church’s response to Philadelphia Indemnity’s motion for summary judgment, Boutin’s estimate of hail damage was
substantially higher than Greenhaw’s, Friedson’s, and Donan Engineering’s because it included interior water damage and called for replacement
of air conditioning units. The Church later determined the interior water damage was caused by “an A/C leak, also covered by the policy. Under
the circumstances, the Church chose not to pursue a claim for these damages.”
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In its suit, the Church alleged Philadelphia Indemnity breached the policy, engaged in
unfair settlement practices prohibited by the Texas Insurance Code, and breached the duty of
good faith and fair dealing. The Church also alleged Greenhaw did not comply with the Texas
Insurance Code and that both appellees engaged in a civil conspiracy to underpay the Church’s
claim. Philadelphia Indemnity and Greenhaw filed motions for summary judgment asserting
both traditional and no-evidence grounds. The trial court granted the motions for summary
judgment and ordered the Church take nothing on its claims.
STANDARD OF REVIEW
The standard for reviewing a traditional summary judgment is well established. See
Nixon v. Mr. Prop. Mgmt. Co., 690 S.W.2d 546, 548–49 (Tex. 1985); McAfee, Inc. v. Agilysys,
Inc., 316 S.W.3d 820, 825 (Tex. App.—Dallas 2010, no pet.). The movant has the burden of
showing that no genuine issue of material fact exists and that it is entitled to judgment as a matter
of law. TEX. R. CIV. P. 166a(c). In deciding whether a disputed material fact issue exists
precluding summary judgment, evidence favorable to the nonmovant will be taken as true.
Nixon, 690 S.W.2d at 549; In re Estate of Berry, 280 S.W.3d 478, 480 (Tex. App.—Dallas 2009,
no pet.). Every reasonable inference must be indulged in favor of the nonmovant and any doubts
resolved in its favor. City of Keller v. Wilson, 168 S.W.3d 802, 824 (Tex. 2005). We review a
summary judgment de novo to determine whether a party’s right to prevail is established as a
matter of law. Dickey v. Club Corp., 12 S.W.3d 172, 175 (Tex. App.—Dallas 2000, pet. denied).
We review a no-evidence summary judgment under the same legal sufficiency standard
used to review a directed verdict. See TEX. R. CIV. P. 166a(i); Flood v. Katz, 294 S.W.3d 756,
762 (Tex. App.—Dallas 2009, pet. denied). Thus, we must determine whether the nonmovant
produced more than a scintilla of probative evidence to raise a fact issue on the material
questions presented. See Flood, 294 at 762. When analyzing a no-evidence summary judgment,
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we consider all the evidence in the light most favorable to the nonmovant, indulging every
reasonable inference and resolving any doubts against the movant. Sudan v. Sudan, 199 S.W.3d
291, 292 (Tex. 2006). A no-evidence summary judgment is improperly granted if the respondent
brings forth more than a scintilla of probative evidence to raise a genuine issue of material fact.
King Ranch, Inc. v. Chapman, 118 S.W.3d 742, 751 (Tex. 2003). “More than a scintilla of
evidence exists when the evidence rises to a level that would enable reasonable, fair-minded
persons to differ in their conclusions.” Id. (quoting Merrell Dow Pharms., Inc. v. Havner, 953
S.W.2d 706, 711 (Tex. 1997)). “Less than a scintilla of evidence exists when the evidence is ‘so
weak as to do no more than create a mere surmise or suspicion’ of a fact.” Id. (quoting Kindred
v. Con/Chem, Inc., 650 S.W.2d 61, 63 (Tex. 1983)).
BREACH OF CONTRACT
In its first and third issues, the Church contends the trial court erred by granting
Philadelphia Indemnity’s motion for summary judgment on the Church’s cause of action for
breach of contract. In the first issue, the Church contends that its acceptance of the appraisal
award did not bar its claim for breach of contract. In the third issue, the Church asserts it
presented some evidence Philadelphia Indemnity breached the contract and that the Church
suffered damages that were not addressed by the appraisal award. We conclude under the third
issue that the Church presented no evidence Philadelphia Indemnity breached the contract.
Accordingly, we do not address the Church’s first issue.
The Church asserts Philadelphia Indemnity breached the contract by (a) refusing the
Church’s request for appraisal and misrepresenting the conditions precedent to the permissible
invocation of appraisal, thereby unnecessarily delaying the resulting appraisal award; and (b)
intentionally underestimating and undervaluing the Church’s loss. Philadelphia Indemnity’s
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grounds for summary judgment included the assertion that the Church had no evidence that
Philadelphia Indemnity breached the contract.
Demand for Appraisal
The policy provided for an appraisal procedure for determining the amount of a loss as
follows:
Appraisal
If we and you disagree on the value of the property or the amount of loss, either
may make written demand for an appraisal of the loss. In this event, each party
will select a competent and impartial appraiser and notify the other of the
appraiser selected within 20 days of such demand. The two appraisers will select
an umpire. If they cannot agree within 15 days upon such umpire, either may
request that selection be made by a judge of a court having jurisdiction. Each
appraiser will state the amount of loss. If they fail to agree, they will submit their
differences to the umpire. A decision agreed to by any two will be binding as to
the amount of loss. Each party will:
a. Pay its chosen appraiser; and
b. Bear the other expenses of the appraisal and umpire equally.
If there is an appraisal:
a. You will still retain your right to bring a legal action against us, subject to the
provisions of the Legal Action Against Us Commercial Property Condition; and
b. We will still retain our right to deny the claim.
After the Church filed suit, but before Philadelphia Indemnity was served with the suit,
Philadelphia Indemnity made a written demand for appraisal.

The Church asserts it had

demanded appraisal before it filed suit and that Philadelphia Indemnity had refused to participate
in the appraisal process at that time.
To invoke the appraisal process, the Church had to “make written demand for an
appraisal of the loss.” Philadelphia Indemnity asserts the Church made no “written demand for
an appraisal.” The Church argues it made two written demands, namely, Greenhaw’s e-mail to
Gary Grabauskas, a Senior Claims Examiner for Philadelphia Indemnity, stating that Lewis, the
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Church’s pastor, “said he would option for the appraisal provision in the policy,” and the e-mail
from Friedson, the Church’s public adjuster, to Greenhaw stating, “If we cannot reach an
agreement then the insured is likely to invoke appraisal and name Loy Vickers.” Even if e-mails
from an adjuster to the insurer relaying conversations held with representatives of the insured
could be considered a “written demand” by the insured, the statements in the e-mails, that Lewis
“would option for the appraisal provision” and that he was “likely to invoke appraisal,” do not
constitute a “demand” for appraisal of the loss. The statement that Lewis “would option for the
appraisal provision” was evidence of Lewis’s intent, plan, or desire to invoke the appraisal
process or a probability that he will do so, but it does not constitute a present demand for the
appraisal process. See Would WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY (1981).
Similarly, the statement that Lewis was “likely to invoke appraisal” indicated a likelihood that
Lewis would invoke the appraisal process at some point in the future.

However, neither

statement put Philadelphia Indemnity on notice that the Church was making a present demand
that the appraisal process set forth in the policy be followed for determining the amount of the
loss. We conclude the Church has not presented any evidence showing it made a demand for
appraisal under the policy.
The Church asserts Philadelphia Indemnity refused the Church’s request for appraisal.
Because the Church never made a demand invoking the appraisal process, Philadelphia
Indemnity could not have refused to participate in the appraisal process because the process was
never invoked until Philadelphia Indemnity invoked it after the Church filed suit.
The Church argues Philadelphia Indemnity’s refusal to participate in the appraisal
process is shown by a series of e-mails between Greenhaw and Grabauskas and in Grabauskas’s
notes. In these e-mails and notes, Grabauskas said Philadelphia Indemnity would not agree to an
appraisal until the Church provided some expert evidence pointing out the additional hail
–7–

damage not found by Philadelphia Indemnity’s expert. The Church argues that the policy did not
permit Philadelphia Indemnity to impose these conditions on the Church’s right to invoke the
appraisal process and that Philadelphia Indemnity’s doing so breached the contract. However,
no evidence shows Grabauskas’s statements were communicated to the Church before
Philadelphia Indemnity invoked the appraisal process, and no evidence shows the Church made a
demand for appraisal. Therefore, Grabauskas’s statements, regardless of whether they were
correct or incorrect interpretations of the policy, did not impose a condition precedent to the
Church’s right to invoke the appraisal process.
We conclude the Church presented no evidence that Philadelphia Indemnity breached the
contract by refusing the Church’s request for appraisal and by misrepresenting the conditions
precedent for invocation of appraisal.
Undervaluing the Church’s Loss
The Church asserts Philadelphia Indemnity breached the contract by intentionally and
purposefully undervaluing the Church’s loss.
The Church states that Greenhaw’s First Report containing the estimate of damages failed
to specify which areas of the roof required “spot repairs.” However, the Church presented no
evidence and cited no authority stating that such specificity was required. The Church states in
its brief that the Church notified Philadelphia Indemnity “it disagreed with the thoroughness of
the report.” In support of this statement, the Church cites to an e-mail from Greenhaw to Gary
Grabauskas, a Senior Claims Examiner for Philadelphia Indemnity, stating, “I called the pastor
and he believes there is more damage than I saw. He has had an expert put [sic] and is waiting
on their report. Do you want to get an expert? Opt for the appraisal process?” Grabauskas
replied, “I would just retain an engineer to inspect the loss and review his experts [sic] report
before we went [sic] to an appraisal.” This e-mail exchange shows the Church disagreed with
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the conclusions in Greenhaw’s report, but it does not show the Church disagreed with the
thoroughness of the report.
The Church also argues this e-mail exchange shows Philadelphia Indemnity delayed
payment of the claim by retaining an engineer to inspect the property instead of opting for an
appraisal as Greenhaw suggested. However, the Church does not explain why Philadelphia
Indemnity’s hiring an engineer to inspect the buildings shows an intent to undervalue the loss,
nor does the Church explain why Philadelphia Indemnity was required under the policy or other
contract to invoke the appraisal process before hiring an engineer. The policy’s provisions for
appraisal did not prohibit the parties from seeking expert opinions before demanding appraisal,
nor did the policy impose time constraints on the parties’ right to demand appraisal.
The Church also argues that Greenhaw’s Fourth Report to Philadelphia Indemnity dated
July 15, 2013, shows Philadelphia Indemnity breached the policy.

In his Fourth Report,

Greenhaw revised his estimate of the loss to match the loss found by Donan Engineering and
advised Philadelphia Indemnity not to send a check based on his original estimate. However, by
this time, Philadelphia Indemnity had already issued its check to the Church for the higher
amount based on Greenhaw’s original estimate. Greenhaw’s Fourth Report is not evidence of a
breach of the policy.
The Church argues Philadelphia Indemnity’s purposeful undervaluing of the Church’s
loss is also shown by the fact that the appraisal award was substantially higher than Philadelphia
Indemnity’s initial payment on the loss. In support of this position, the Church relies on In re
Allstate County Mutual Insurance Co., 85 S.W.3d 193 (Tex. 2002) (orig. proceeding). In that
case, the plaintiffs’ cars were totaled, and the insurance companies engaged CCC Information to
determine the value of the cars. Id. at 194. The plaintiffs sued their insurers alleging the insurers
instructed CCC to fraudulently generate low values for the cars. The plaintiffs alleged that the
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insurers systematically undervalued vehicles. Id. at 194–95. After the plaintiffs brought suit, the
insurers invoked the appraisal provision in the policies for determining the vehicles’ value. Id. at
195. The insurers then filed a plea in abatement and a motion to invoke appraisal. Id. The trial
court denied the motion, finding that the appraisal provision, when considered as an arbitration
agreement, was unenforceable. Id. The insurers then brought a petition for mandamus relief.
The issues before the supreme court were whether the trial court abused its discretion by
determining that appraisal was a form of arbitration and whether the insurers had an adequate
remedy by appeal. The court stated it had held appraisal clauses enforceable since 1888 and that
appraisal clauses are not arbitration.2 Id. The court concluded that the trial court abused its
discretion. Id. at 196. In discussing whether the insurers had an adequate remedy at law by
appeal, the court stated:
As to the plaintiffs’ breach of contract claim, the parties have agreed in the
contracts’ appraisal clause to the method by which to determine whether a breach
has occurred. That is, if the appraisal determines that the vehicle’s full value is
what the insurance company offered, there would be no breach of contract.
Accordingly, at a minimum, denying the appraisal will vitiate the defendants’
ability to defend the breach of contract claim. Because the appraisals go to the
heart of the plaintiffs’ breach of contract claim, we need not decide here the
significance of the appraisals to each of the remaining claims.
Id.
The Church argues the supreme court stated that the result of the appraisal serves as
evidence of breach of contract in an insurance policy case, and if the appraisal value equals the
insurer’s determination of the loss, then there was no breach of contract. The Church then
asserts that if an appraisal equal or less than the insurer’s determination shows no breach of
contract occurred, then an appraisal that is greater than the insurer’s determination of the loss
proves a breach of contract occurred. However, the Church misreads the opinion. The Church’s
2

The court distinguished appraisal from arbitration, stating: “while arbitration determines the rights and liabilities of the parties, appraisal
merely ‘binds the parties to have the extent or amount of the loss determined in a particular way.’” Allstate, 85 S.W.3d at 195 (quoting Scottish
Union & Nat’l Ins. Co. v. Clancy, 8 S.W. 630, 631 (Tex. 1888)).
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reasoning is based on an assumption that the court held that any appraisal clause in a policy
proves whether a breach of contract occurred, but that is not what the court stated. Instead, the
court stated that in the case before it, the parties had agreed in the appraisal clause that the
appraisal would determine whether a breach of contract had occurred. 3 See id. The appraisal
clause in this case contains no such provision. Instead, the appraisal clause states the appraisers’
determination “will be binding as to the amount of loss.” Unlike the appraisal clause in Allstate,
the appraisal clause in this case does not indicate that payment by the insurer made before an
appraisal that is less than a later appraisal award proves the insurer breached the contract when
the insurer promptly pays the difference between the appraisal and its earlier payments. See
Breshears v. State, 155 S.W.3d 340, 344 (Tex. App.—Corpus Christi 2004, pet. denied).
We overrule the Church’s third issue. Because of our disposition of this issue, we need
not address the Church’s first issue.
EXTRACONTRACTUAL CLAIMS
In its second, fourth, and fifth issues, the Church contends the trial court erred by
granting appellees’ motions for summary judgment on the Church’s claims under chapters 541
and 542 of the Texas Insurance Code and on the Church’s claim for breach of the duty of good
faith and fair dealing. The Church’s second issue asserts that its acceptance of the appraisal
award did not bar its extra-contractual claims. The Church asserts in its fourth and fifth issues
that it presented some evidence of the violations of the Insurance Code and of the breach of the
duty of good faith and fair dealing. The Church asserted that its damages from these violations
included its fees paid to Friedson, Boutin, and its lawyers.4

3

The supreme court did not quote the appraisal clause in the opinion, and there is no opinion from the appeals court that denied the writ.
Thus, we have no indication of the wording of the appraisal clause other than the supreme court’s description.
4

Appellees argue that the fees the Church paid to Friedson, Boutin, and its lawyers are not recoverable as damages in its suit for breach of
contract, violation of the Insurance Code, and breach of the duty of good faith and fair dealing. Because of our disposition of the Church’s issues,
we do not address this argument.
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Philadelphia Indemnity’s grounds for summary judgment included that the Church had
no evidence it committed any violations of the statutory provisions or that it breached the duty of
good faith and fair dealing, and no evidence that any violations or breaches resulted in the
Church’s damages. Greenhaw stated in his motion for summary judgment that he incorporated
by reference Philadelphia Indemnity’s motion for summary judgment into his motion for
summary judgment.5
Insurance Code Claims
In its fourth issue, the Church contends the trial court erred by granting appellees’
motions for summary judgment on the Church’s claims that appellees violated chapter 541 and
542 of the Texas Insurance Code.
Chapter 541
The Church asserted Philadelphia Indemnity violated section 541.051(1)(A) and (B),
which provides:
It is an unfair method of competition or an unfair or deceptive act or practice in
the business of insurance to:
(1) make, issue, or circulate or cause to be made, issued, or circulated an
estimate, illustration, circular, or statement misrepresenting with respect to
a policy issued or to be issued:
(A) the terms of the policy;
(B) the benefits or advantages promised by the policy . . . .

5

Ordinarily, a motion for summary judgment “must expressly present the grounds upon which it is made. A motion must stand or fall on
the grounds expressly presented in the motion.” McConnell v. Southside Indep. Sch. Dist., 858 S.W.2d 337, 341 (Tex. 1993); see TEX. R. CIV. P.
166a(c) (“The motion for summary judgment shall state the specific grounds therefor.”). Some intermediate courts of appeal have permitted a
defendant to adopt by reference the summary judgment grounds, argument, and evidence of another defendant when both defendants have a
community of interest and identical defenses. Chapman v. King Ranch, Inc., 41 S.W.3d 693, 699–700 (Tex. App.—Corpus Christi 2001), rev’d
on other grounds, 118 S.W.3d 742 (Tex. 2003); see also Lockett v. HB Zachry Co., 285 S.W.3d 63, 72–73 (Tex. App.—Houston [1st Dist.],
2009, no pet.) (citing Chapman and permitting adoption by reference of codefendant’s summary judgment grounds). This Court has not
determined whether incorporation by reference of another movant’s summary judgment grounds is permitted by rule 166a(c) and McConnell. See
Ketter v. ESC Med. Sys., Inc., 169 S.W.3d 791, 801–02 (Tex. App.—Dallas 2005, no pet.) (not necessary to determine whether movant could
incorporate another movant’s summary judgment grounds because the result would be the same). In this case, the Church has not complained at
trial or on appeal about Greenhaw incorporating by reference Philadelphia Indemnity’s summary judgment grounds, argument, and evidence.
Any error from the trial court’s consideration of the grounds Greenhaw incorporated by reference from Philadelphia Indemnity’s motion for
summary judgment is waived. See TEX. R. APP. P. 38.1(i) (parties’ argument must contain argument for the contentions on appeal); Mims-Brown
v. Brown, 428 S.W.3d 366, 377 n.6 (Tex. App.—Dallas 2014, no pet.) (issue not briefed on appeal is waived).
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TEX. INS. CODE ANN. § 541.051(1)(A), (B) (West 2009). The Church also asserts Philadelphia
Indemnity violated section 541.060(a)(1), (3), and (7), which provides:
(a) It is an unfair method of competition or an unfair or deceptive act or practice
in the business of insurance to engage in the following unfair settlement practices
with respect to a claim by an insured or beneficiary:
(1) misrepresenting to a claimant a material fact or policy provision
relating to coverage at issue;
....
(3) failing to promptly provide to a policyholder a reasonable explanation
of the basis in the policy, in relation to the facts or applicable law, for the
insurer’s denial of a claim or offer of a compromise settlement of a claim;
....
(7) refusing to pay a claim without conducting a reasonable investigation
with respect to the claim . . . .
TEX. INS. CODE ANN. § 541.060 (West 2009). Philadelphia Indemnity’s grounds for summary
judgment included the Church’s lack of any evidence of a violation of Chapter 541 and lack of
any evidence of damages.
The Church contends Philadelphia Indemnity violated these provisions through
Grabauskas’s statements imposing conditions on participating in the appraisal process after the
Church had invoked the appraisal process. However, as discussed above, the Church did not
invoke the appraisal process, and no evidence shows Grabauskas’s statements were
communicated to the Church before Philadelphia Indemnity demanded appraisal. Therefore, the
Church had no evidence that Philadelphia Indemnity made a misrepresentation to it about the
appraisal process that interfered with the Church’s ability to demand an appraisal.
The Church also asserts Philadelphia Indemnity violated these provisions through
Greenhaw’s statements that the entire roofs of the buildings did not need replacing due to hail
and that spot repairs would be sufficient to repair some of the hail damage. These statements did
not constitute a misrepresentation of the terms of the policy or of the benefits or advantages
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promised by the policy. Accordingly, they do not violate section 541.051(1)(A), (B) or section
541.060(a)(1). Nor were these misrepresentations of a “material fact . . . relating to coverage”
under section 541.060(a)(1). Philadelphia Indemnity never denied coverage for hail damage.
The only dispute was whether certain parts of the roof were damaged by hail. When an insurer
relies on the opinions of its experts and there is a conflict of opinions between the experts of the
insurer and insured, the insurer is not subject to extra-contractual liability “unless there was also
evidence that the information on which the insurance company relied in denying the claim was
unreliable or not objectively prepared.” Provident Am. Ins. Co. v. Castaneda, 988 S.W.2d 189,
194 (Tex. 1998).

The Church did not present any evidence that Greenhaw’s or Donan

Engineering’s estimates of the hail damage were “unreliable or not objectively prepared.”
The Church asserted Philadelphia Indemnity violated section 541.060(a)(7), “refusing to
pay a claim without conducting a reasonable investigation with respect to the claim,” because
Greenhaw altered his determination of the damages caused by hail to match Donan
Engineering’s findings. The fact that Greenhaw changed his estimate to match that of Donan
Engineering’s lower estimate is not evidence that Philadelphia Indemnity failed to conduct a
reasonable investigation. Philadelphia Indemnity sent an adjuster and an engineer to inspect the
Church’s buildings. The fact that the engineer and the adjuster reached differing conclusions and
that their conclusions varied from the determinations of the Church’s engineer and adjuster and
the appraisal panel is not evidence that they did not conduct a reasonable investigation. See id.
(“[E]vidence of coverage, standing alone, would not constitute evidence of bad faith denial. . . .
[E]vidence showing only a bona fide coverage dispute does not demonstrate that there was no
reasonable basis for denying a claim . . . [or] that liability under the policy had become
reasonably clear.”).
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We conclude the Church failed to present any evidence showing Philadelphia Indemnity
violated chapter 541 of the Texas Insurance Code.
The Church asserts Greenhaw violated section 541.060(a)(1) when he “advised Friedson
that there was insufficient damage to the entire roofs to require complete replacement of all
roofs.” The Church asserts that the appraisers found Greenhaw’s assessment to be inaccurate.
However, a bona fide dispute over the extent of coverage does not rise to the level of a violation
of section 541.060(a)(1). See First Am. Title Ins. Co., v. Patriot Bank, No. 01-14-00170-CV,
2015 WL 2228549, *6–7 (Tex. App.—Houston [1st Dist.] May 12, 2015, no pet.) (mem. op.)
(affirming summary judgment for insurer on insured’s statutory and common-law bad-faith
claims including section 541.060(a)(1)). The Church presented no evidence that the difference
between Greenhaw’s determination of the extent of the loss and the determinations of other
assessors of the damage was anything other than a bona fide dispute over the extent of the loss.
The Church also asserts Greenhaw violated section 541.060(a)(1) by misrepresenting the
amount of the loss in his Fourth Report. In that report Greenhaw stated he was changing his
estimation of the amount of the loss to match Donan Engineering’s lower determination of the
damage caused by hail. Section 541.060(a)(1) prohibits misrepresentations to a claimant. See
TEX. INS. CODE ANN. § 541.060(a)(1).

No evidence in the record shows the Church saw

Greenhaw’s Fourth Report before it incurred any of its asserted damages of hiring Friedson,
Boutin, or its lawyers.
The Church asserts there was evidence Greenhaw violated section 541.060(a)(7), which
prohibits “refusing to pay a claim without conducting a reasonable investigation with respect to
the claim.” Id. § 541.060(a)(7). The Church states Greenhaw violated this provision by initially
estimating the loss substantially below the amount determined by the appraisers and by changing
the amount of his estimate of the loss in his Fourth Report to match the estimate of Donan
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Engineering’s estimate. However, the mere fact that Greenhaw’s determination of the amount of
the loss varied from others is not evidence that his investigation of the claim was not reasonable.
Nor is his reduction of the amount of the estimate to match that determined by Donan
Engineering evidence of the lack of a reasonable investigation by Greenhaw.
We conclude the Church failed to present any evidence that Greenhaw violated chapter
541 or that any violations resulted in the Church’s damages.
Chapter 542
The Church asserts Philadelphia Indemnity violated section 542.003(b)(1)–(5), which
provides:
(b) Any of the following acts by an insurer constitutes unfair claim settlement
practices:
(1) knowingly misrepresenting to a claimant pertinent facts or policy
provisions relating to coverage at issue;
(2) failing to acknowledge with reasonable promptness pertinent
communications relating to a claim arising under the insurer’s policy;
(3) failing to adopt and implement reasonable standards for the prompt
investigation of claims arising under the insurer’s policies;
(4) not attempting in good faith to effect a prompt, fair, and equitable
settlement of a claim submitted in which liability has become reasonably
clear;
(5) compelling a policyholder to institute a suit to recover an amount due
under a policy by offering substantially less than the amount ultimately
recovered in a suit brought by the policyholder . . . .
TEX. INS. CODE ANN. § 542.003(b)(1)–(5) (West 2009).
In this case there was no evidence of a knowing misrepresentation.

Philadelphia

Indemnity relied on the opinions of its experts, and the Church presented no evidence that such
reliance was misplaced or in bad faith. See Provident, 988 S.W.2d at 194.
The Church asserts Philadelphia Indemnity violated subsection (b)(2) by not
acknowledging with reasonable promptness the Church’s requests for appraisal that were
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communicated to Philadelphia Indemnity by Greenhaw. Even if an e-mail from Greenhaw to
Grabauskas could constitute a written demand by the Church, no response was required from
Philadelphia Indemnity unless the appraisal communications constituted a demand for appraisal
under the policy.

As discussed above, the statements communicated by Greenhaw to

Philadelphia Indemnity did not constitute a demand for appraisal from the Church.
The Church asserts some evidence shows Philadelphia Indemnity violated subsection
(b)(3) by failing to implement reasonable standards for the prompt investigation of claims,
namely, “[1] Philadelphia’s and Greenhaw’s practice of delaying full payment of claims, [2]
undervaluing loss, [3] demanding an engineering report to contest contradictions in loss
estimates, [4] reducing an adjuster’s award after a lower estimate of loss is received, and [5]
refusing to acknowledge and move forward with appraisal once it receives notice of an insured’s
request to do so . . . .” First, there is no evidence of a “practice of delaying full payment of
claims”: Philadelphia Indemnity paid the Church the undisputed amount of the claim thirty-one
days after the claim was filed and eight days after Donan Engineering reported that the covered
loss was no greater than that determined by Greenhaw, and Philadelphia Indemnity paid the
disputed portion of the claim four days after the appraisers resolved the dispute. Second,
concerning Philadelphia Indemnity’s undervaluing of the loss, an insurer’s reliance on the
opinion of its experts, absent evidence of knowledge of the unreliability of the expert’s opinion,
does not violate any duty. Provident, 988 S.W.2d at 194. Third, the record does not contain any
evidence that Grabauskas’s statements that Philadelphia Indemnity needed an expert opinion
from the Church contradicting Donan Engineering’s finding before Philadelphia Indemnity
would change its position on the extent of hail damage were communicated to the Church.
Furthermore, Philadelphia Indemnity’s reliance on its experts does not open it to
extra-contractual liability absent evidence that such reliance was improper. Fourth, the Church
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does not explain, and we do not perceive, how Greenhaw’s reduction of his estimate to be in line
with the opinion of an independent expert violates any provision of section 542.003(b) absent
evidence of the bias or unreliability of the expert. Fifth, as discussed above, the policy required a
written demand for appraisal before Philadelphia Indemnity was required to move forward with
the appraisal process, and the Church never made a demand for appraisal. Because there was no
demand for appraisal from the Church, there was no evidence Philadelphia Indemnity refused to
acknowledge a demand for appraisal and refused to move forward with appraisal.
The Church asserts Philadelphia Indemnity violated subsection (b)(4) by “[1]
undervaluing Richardson’s loss, [2] revising adjuster reports to lower loss estimates, [3] ignoring
requests for appraisal, and [4] delaying appraisal until suit was filed.” One element of a claim
under subsection (b)(4) is that “liability has become reasonably clear.” TEX. INS. CODE ANN. §
542.003(b)(4). First, “evidence showing only a bona fide coverage dispute does not demonstrate
that there was no reasonable basis for denying a claim. By the same token, evidence of a
coverage dispute is not evidence that liability under the policy had become reasonably clear.”
Provident, 988 S.W.2d at 194. In this case, the Church presented no evidence that the difference
of opinion regarding the extent of the covered loss to the Church’s buildings was anything other
than a bona fide coverage dispute. Second, the Church does not explain how Greenhaw’s
reduction of his estimate to match that of Donan Engineering’s constituted bad faith. Third,
Philadelphia Indemnity did not ignore the Church’s demands for appraisal because the Church
never made a demand for appraisal. And, fourth, Philadelphia Indemnity did not delay appraisal
until after suit was filed because there was no demand for appraisal until Philadelphia Indemnity
demanded appraisal after suit was filed.
The Church contends Philadelphia Indemnity violated subsection (b)(5) because it “did
not agree to or move forward with appraisal until 4 days after suit was filed—forcing [the
–18–

Church] to retain counsel and file suit before agreeing to pay a [sic] the full value of the loss as
mandated by the appraisal process.”

As discussed above, Philadelphia Indemnity had no

obligation to “move forward with appraisal” until the Church made a demand for appraisal,
which it never did. The language of the policy, “either may make written demand for an
appraisal of the loss,” made the appraisal process discretionary with the parties. The evidence in
this case does not show Philadelphia Indemnity had an obligation under the policy to demand
appraisal before suit was filed. Moreover, an insurer does not violate subsection (b)(5) when (1)
the extent of liability is not reasonably clear and there is a bona fide dispute as to coverage based
on the parties’ good-faith reliance on their experts, (2) the insurer pays the insured the
undisputed amount of the loss, and (3) a factfinder ultimately finds a substantially higher loss
than that paid by the insurer. See Southland Lloyds Ins. Co. v. Cantu, 399 S.W.3d 558, 574 (Tex.
App.—San Antonio 2011, pet. denied) (insurer initially paid homeowner $2,036.85 for hail
damage based on determination of independent adjuster; homeowner brought suit and jury found
hail damage was $30,000; no violation of subsection (b)(5)). In this case, no evidence shows
Philadelphia Indemnity’s reliance on the determinations of its experts was not in good faith, no
evidence shows Philadelphia Indemnity’s liability for more than the amount it initially paid the
Church was reasonably clear until the appraisers issued their award, and Philadelphia Indemnity
promptly paid the difference between the appraiser’s award and its earlier payments. Therefore,
no evidence shows Philadelphia Indemnity violated subsection (b)(5).
We conclude the Church presented no evidence Philadelphia Indemnity violated chapter
542.
Greenhaw’s motion for summary judgment asserted he did not violate section 542.003
because that section regulates the actions of insurers only and not adjusters. We agree. Section
542.003(a) states, “An insurer engaging in business in this state may not engage in an unfair
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claim settlement practice.” Section 542.003(b) states, “Any of the following acts by an insurer
constitutes unfair claim settlement practices: . . . .” TEX. INS. CODE ANN. § 542.003(a), (b)
(emphasis added). We conclude Greenhaw established as a matter of law that he did not violate
chapter 542.
We conclude the trial court did not err by granting appellees’ motions for summary
judgment on the Church’s claims that appellees violated chapters 541 and 542 of the Insurance
Code. We overrule the Church’s fourth issue.
Breach of the Duty of Good Faith and Fair Dealing
In its fifth issue, the Church contends the trial court erred by granting Philadelphia
Indemnity’s motion for summary judgment on the Church’s claim that Philadelphia Indemnity
breached the duty of good faith and fair dealing. Philadelphia Indemnity’s motion for summary
judgment included the grounds that the Church had no evidence of a breach of the duty of good
faith and fair dealing and no evidence that any breach caused the Church’s damages.
An insurer breaches the duty of good faith and fair dealing when “the insurer had no
reasonable basis for denying or delaying payment of [a] claim, and [the insurer] knew or should
have known that fact.” Universe Life Ins. Co. v. Giles, 950 S.W.2d 48, 50–51 (Tex. 1997)
(quoting Transp. Ins. Co. v. Moriel, 879 S.W.2d 10, 18 (Tex. 1994)). An insurer does not breach
this duty merely by denying a claim erroneously. U.S. Fire Ins. Co. v. Williams, 955 S.W.2d
267, 268 (Tex. 1997). If there is a bona fide dispute about the insurer’s liability on the contract,
the insurer’s denial or delay does not rise to the level of bad faith as a matter of law. Id.
Philadelphia Indemnity had a reasonable basis for denying payments above $7,941.55:
its experts told it that was the maximum extent of the damage to the Church’s roofs caused by
hail. There is no evidence in the record that Philadelphia Indemnity should have known its
experts’ estimations were inaccurate.

The fact that Greenhaw’s and Donan Engineering’s
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estimates varied from the estimates of Bradley Engineering, Friedson, and Boutin established
there was a bona fide dispute amongst these experts as to the extent of the loss covered by the
policy; it is not evidence of bad faith.
The Church states “that Philadelphia breached the duty of good faith and fair dealing
when it [1] refused to conduct a reasonable investigation of [the Church’s] claims, [2] denied the
full value of [the Church’s] loss, [3] misrepresented aspects of coverage and conditions of the
appraisal clause, [4] conspired . . . with its adjuster to reduce and modify earlier determinations
of loss[,] and [5] refused [the Church’s] efforts to move forward with appraisal to settle the
claim.” As discussed above, none of these assertions constitutes evidence of a breach of the duty
of good faith and fair dealing: (1) no evidence shows Philadelphia Indemnity did not conduct a
reasonable investigation of the Church’s claims; (2) Philadelphia Indemnity’s initial denial of
part of the Church’s claim was due to Philadelphia Indemnity’s good-faith reliance on its
experts, which is not bad faith; (3) the record contains no evidence that any misstatement about
the appraisal clause was communicated to the Church before Philadelphia Indemnity invoked the
appraisal clause; (4) as discussed below, there was no actionable civil conspiracy, and (5)
Philadelphia Indemnity never refused to move forward with appraisal because there was no
demand for appraisal until Philadelphia Indemnity invoked the appraisal clause.
We conclude the trial court did not err by granting Philadelphia Indemnity’s motion for
summary judgment on the Church’s claim for breach of the duty of good faith and fair dealing.
We overrule the Church’s fifth issue. Because of our resolution of the Church’s fourth and fifth
issues, we need not address its second issue.
CIVIL CONSPIRACY
In its sixth issue, the Church contends the trial court erred by granting appellees’ motions
for summary judgment on the Church’s claim for civil conspiracy. The elements of a civil
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conspiracy are (1) two or more persons, (2) an object to be accomplished, (3) a meeting of the
minds on the object or course of action, (4) one or more unlawful overt acts, and (5) damages as
a proximate result. Tri v. J.T.T., 162 S.W.3d 552, 556 (Tex. 2005). A civil conspiracy requires
that the conspirators have the specific intent to agree to accomplish an unlawful purpose or to
accomplish a lawful purpose by unlawful means. Juhl v. Airington, 936 S.W.2d 640, 644 (Tex.
1996). Civil conspiracy is a derivative tort. “That is, a defendant’s liability for conspiracy
depends on participation in some underlying tort for which the plaintiff seeks to hold at least one
of the named defendants liable.” Tilton v. Marshall, 925 S.W.2d 672, 681 (Tex. 1996) (orig.
proceeding). Philadelphia Indemnity asserted in its motion for summary judgment that the
Church had no evidence to support any of these elements, and Greenhaw incorporated by
reference Philadelphia Indemnity’s grounds into his motion for summary judgment.
The Church asserts Philadelphia Indemnity and Greenhaw (1) purposefully and
intentionally collaborated to undervalue and underestimate the Church’s claims of loss; (2)
e-mail correspondence, activity diaries, Greenhaw’s revision of his estimate, and their hiring
Donan Engineering to contest the Church’s claims are evidence of a meeting of the minds; (3) in
doing so, Philadelphia Indemnity breached its contract with the Church, and Philadelphia
Indemnity and Greenhaw violated duties under the Insurance Code and the common law; and (4)
these actions proximately caused the Church to sustain an undue burden and monetary damages
consisting of the fees paid to Friedson, Boutin, and the Church’s lawyers and the additional
damage the properties sustained from delay in repairing the buildings’ roofs. As discussed
previously in this opinion, the Church presented no evidence of a purposeful and intentional
collaboration by Philadelphia Indemnity and Greenhaw to undervalue the Church’s loss, and the
Church presented no evidence of a breach of contract or violation of a statutory or common-law
duty. Instead, the evidence showed only a bona fide dispute between the parties’ experts as to
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the amount of the Church’s loss and that Philadelphia Indemnity promptly paid all amounts
owing when the dispute was resolved, which was not a breach of contract, a violation of the
Insurance Code, nor a breach of the duty of good faith and fair dealing.
We conclude the trial court did not err by granting appellees’ motion for summary
judgment on the Church’s claim for civil conspiracy. We overrule the Church’s sixth issue.
CONCLUSION
We affirm the trial court’s judgment.
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V.

PHILADELPHIA INDEMNITY
INSURANCE COMPANY AND JAMES
GREENHAW, Appellees
In accordance with this Court’s opinion of this date, the judgment of the trial court is
AFFIRMED.
It is ORDERED that appellees PHILADELPHIA INDEMNITY INSURANCE
COMPANY AND JAMES GREENHAW recover their costs of this appeal from appellant
RICHARDSON EAST BAPTIST CHURCH.

Judgment entered this 30th day of March, 2016.
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