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 Justin D. Burgess appeals the trial court’s judgment awarding possession of real property 

to Wilmington Savings Fund Society, FSB, d/b/a Christiana Trust, not Individually but as Trustee 

for Pretium Mortgage Acquisition Trust.  Burgess brings one issue on appeal contending appellee’s 

petition for forcible detainer must fail and that the right to the possession of the property must be 

decided in district court.  We affirm the trial court’s judgment. 

BACKGROUND 

 In 2008, Burgess borrowed $152,600.00 in a home-equity loan, secured by a deed of trust 

on his house.  The deed of trust provided that if Burgess did not surrender possession of the 

property after it was sold, he “shall be a tenant at sufferance and may be removed by writ of 

possession or other court proceeding.”  Burgess defaulted, and in 2016, the loan servicers obtained 
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a home equity foreclosure order under Texas Rule of Civil Procedure 736.  On the day of the 

foreclosure sale, which was the day after Labor Day in 2016, Burgess filed suit against appellee.  

The foreclosure suit went ahead, and the property was sold to appellee at public auction for 

$280,208.06.  Appellee received a substitute trustee’s deed for the property.  After the foreclosure 

sale, appellee sent Burgess and other “occupant(s) and/or tenant(s)” of the property notice to vacate 

the property within three days.  The notice informed the occupants that a suit would be filed in ten 

days.  Burgess did not vacate the property, and appellee filed a petition for forcible detainer in 

justice court.  The justice court ruled in Burgess’s favor.  Appellee appealed the ruling to the county 

court at law.  After a trial de novo, the county court at law ordered that appellee have judgment for 

possession of the property.  Burgess now appeals the county court at law’s decision. 

FORCIBLE DETAINER 

 In his sole issue, Burgess contends that the county court at law lacked jurisdiction to 

adjudicate the forcible detainer action because a wrongful foreclosure action between the same 

parties was pending in district court. 

 A forcible detainer action is a procedure to determine the right to immediate possession of 

real property where there was no unlawful entry.  Rice v. Pinney, 51 S.W.3d 705, 709 (Tex. App.—

Dallas 2001, no pet.).  It is intended to be a speedy, simple, and inexpensive means to obtain 

possession without resort to an action on the title.  Scott v. Hewitt, 90 S.W.2d 816, 818–19 (Tex. 

1936); Williams v . Bank of N.Y. Mellon, 315 S.W.3d 925, 926–27 (Tex. App.—Dallas 2010, no 

pet.).  The only issue in a forcible detainer action is which party has the right to immediate 

possession of the property.  TEX. R. CIV. P. 510.3(e); Rice, 51 S.W.3d at 709. 

 Generally, the evidence is sufficient to show the plaintiff has the greater right to immediate 

possession of the property when:  (1) a trustee’s deed states the plaintiff purchased the property in 

a public auction following the defendant’s default on the deed of trust; (2) the deed of trust provides 
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that the defendant becomes a tenant at sufferance if the defendant does not vacate the property 

after the plaintiff purchases it; and (3) a notice to vacate informs the defendant of his tenant-at-

sufferance position and requires the defendant to vacate the property.  See Shutter v. Wells Fargo 

Bank, N.A., 318 S.W.3d 467, 471 (Tex. App.—Dallas 2010, pet. dism’d w.o.j.).  In this case, the 

substitute trustee’s deed stated Burgess had “defaulted in performing the obligations of the Deed 

of Trust,” and that the substitute trustee “sold the property to Buyer [appellee], who was the highest 

bidder at the public auction.”  The deed of trust stated, “If the Property is sold pursuant to this 

Section 22 [power of sale to foreclose lien], Borrower or any person holding possession of the 

Property through Borrower shall immediately surrender possession of the Property to the purchaser 

at that sale.  If possession is not surrendered, Borrower or such other person shall be a tenant at 

sufferance and may be removed by writ of possession or other court proceeding.”  Appellee’s 

counsel sent a letter to Burgess informing him that appellee had purchased the property at a 

foreclosure sale and demanded Burgess vacate the property within three days.  Appellee’s 

custodian of records testified the property was still occupied, and appellant testified he lived at the 

property.  This evidence was sufficient to establish appellee’s greater right to immediate 

possession of the property.  See id. 

 Burgess argues that when he filed suit on the day of the foreclosure auction, that suit 

imposed an automatic stay that barred the foreclosure sale.  Texas Rule of Civil Procedure 736.11 

provides, 

A proceeding or order under this rule is automatically stayed if a respondent files a 

separate, original proceeding in a court of competent jurisdiction that puts in issue 

any matter related to the origination, servicing, or enforcement of the loan 

agreement, contract, or lien sought to be foreclosed prior to 5:00 p.m. on the 

Monday before the scheduled foreclosure sale. 

TEX. R. CIV. P. 736.11(a).  Burgess testified that he tried to file the suit on the Monday before the 

scheduled foreclosure sale but was unable to do so because the district clerk’s office was closed 
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for Labor Day.  He filed the lawsuit at 8:17 a.m. the following morning, the day of the foreclosure 

sale.  Burgess testified he showed the lawsuit to the person conducting the sale, and that the sale 

was delayed while the person determined whether to proceed.  The auction did proceed, and the 

property was sold to appellee.  Burgess argued to the trial court and this Court that the writ of 

possession should be denied appellee because it violated the automatic stay by proceeding with 

the foreclosure sale when it had notice of Burgess’s suit.1  See TEX. R. CIV. P. 736.11(b), (d). 

  Burgess’s argument is that the foreclosure sale was invalid because of the automatic stay.  

The validity of the foreclosure sale was not before the trial court.  “[I]n cases challenging the 

validity of a trustee’s deed—as in this case—the legislature contemplated concurrent actions in the 

district and justice courts to resolve issues of title and immediate possession, respectively.”  Rice, 

51 S.W.3d at 710.  Therefore, even if the foreclosure sale was void for being in violation of rule 

736.11(a), the justice court and county court at law had jurisdiction over appellee’s forcible 

detainer action while the question of title was litigated in the district court.  The documents and 

testimony appellee presented established its greater right to immediate possession of the property 

at that time.  See Shutter, 318 S.W.3d at 471.  Whether the foreclosure sale was invalid was not 

before the court.   

 We conclude Burgess has not shown the trial court erred.  We overrule Burgess’s issue on 

appeal. 

 

 

 

 

                                                 
1 We make no determination in this case whether Burgess’s suit filed the day of the foreclosure sale was timely or whether it met the 

requirements for a suit to invoke the automatic stay under rule 736.11(a). 
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CONCLUSION 

 We affirm the trial court’s judgment. 
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 In accordance with this Court’s opinion of this date, the judgment of the trial court is 

AFFIRMED. 

 

 It is ORDERED that appellee WILMINGTON SAVINGS FUND SOCIETY, FSB, 

D/B/A CHRISTIANA TRUST, NOT INDIVIDUALLY BUT AS TRUSTEE FOR PRETIUM 

MORTGAGE ACQUISITION TRUST recover its costs of this appeal from appellant JUSTIN 

D. BURGESS. 

 

Judgment entered this 8th day of May, 2018. 

 

 

 


