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MEMORANDUM OPINION
Appellant Steven Allen Jones was charged by indictment with aggravated
assault of a family member for threatening the complainant with imminent bodily

injury by using and exhibiting a deadly weapon, namely, a knife, enhanced by two



prior felony convictions. A jury found Jones guilty. The trial court found the
enhancement allegations true and assessed punishment at 40 years’ confinement.
In his sole point of error, Jones contends that the trial court erred in denying his
request for a lesser-included offense instruction on misdemeanor assault. We
affirm.

Background

The complainant, Tangelia McGowan, and Jones had previously dated, but
were no longer in a relationship at the time of the assault. At the time, McGowan
and Jones lived together in the same apartment complex as McGowan’s friend,
Tanessa Gage.

Gage testified at trial' that she heard the sounds of urgent knocking at her
door around 2:00 in the morning and opened it to find McGowan crying and
nervous. McGowan was holding her neck, which was red, and asked to come into
Gage’s apartment. McGowan told Gage that Jones had been chasing her with a
beer bottle. Gage let McGowan in and saw Jones “aggressively” approaching the
door while shouting profanity at Gage. Gage closed the door before Jones reached
it, but he attempted to open the door and kicked it.

About 15 minutes later, McGowan left Gage’s apartment. Gage testified

that she saw Jones follow McGowan while holding an unidentified object behind

McGowan did not testify at trial.



his back, in his right hand, under his sleeve. Gage also followed McGowan at a
distance. According to Gage, Jones approached McGowan “aggressively” until he
was about one foot away and attempted to grab her arm with his left hand, saying
that he loved her, but also threatening her. Observing from the curb of the street,
Gage testified that McGowan ran away from Jones, but he pursued her. McGowan
yelled to Gage, “Call the police, call the police,” and Gage called 911.

Gage testified that after she called 911, Jones pinned McGowan against a
wooden fence, grabbed the front of McGowan’s neck with his left hand, and
continued to hold his right hand behind him. Gage also saw Jones bring his right
hand from around his back and make three stabbing motions at McGowan. But
Gage still could not see what Jones was holding in his right hand. McGowan
dodged the blows, causing Jones to hit the fence. Gage testified that McGowan
cried out, “I think he has a knife, call the police,” and “Tanessa, he’s got a knife,
call the police.” Gage called 911 a second time, and recordings of both 911 calls
were admitted into evidence. During the second 911 call, Gage told the dispatcher
that Jones “ha[d] a beer bottle.” But Gage testified that she could not see the
object that Jones was holding. She clarified that she only mentioned the beer bottle
because McGowan had earlier said, when at Gage’s apartment, that Jones had
chased her with a beer bottle. Gage also testified that she had not actually seen a

beer bottle in Jones’s hand.



When police arrived, Jones threw the object that he had used to stab at
McGowan onto the grass. Gage testified that she walked closer to the fence after
the police arrived and saw that the object was a knife. She also testified that she
did not see a beer bottle anywhere in the area.

Houston Police Department Officer C. Smith testified that upon arriving at
the scene, he also saw Jones lower his right hand and drop an object. Although he
did not see the object that Jones was holding, Officer Smith testified that his
partner recovered a knife from the spot in which Jones had been standing when
Officer Smith saw Jones drop the object. Officer Smith also testified that officers
recovered a beer bottle about 15 feet away from where Jones had been standing
when he was stabbing at McGowan. Officer Smith testified that Jones “claimed it
might have been his.” But, according to Officer Smith, the beer bottle was not the
object Jones dropped.

Officer Smith further testified that both Gage and McGowan informed him
that Jones had attempted to stab McGowan and there were probably stab marks on
the fence. Officer Smith testified that he examined the stab marks, which looked
like they had been made with the knife he recovered, and that they were at
McGowan’s neck-height, where McGowan had been standing. Officer Smith also
testified that he noticed marks on the back of McGowan’s neck consistent with

marks that would be left by fingernails.



At the charge conference, Jones requested an instruction on the lesser-
included offense of misdemeanor assault, but did not elaborate as to the type of
misdemeanor assault he contended should be submitted. The trial court denied
Jones’s request. The jury convicted Jones of aggravated assault of a family
member for threatening the complainant with imminent bodily injury by using and
exhibiting a deadly weapon, namely, a knife.

Discussion

In his sole point of error, Jones contends that the trial court erred by refusing
to submit the lesser-included offense of misdemeanor assault. The State contends
that Jones failed to preserve this issue for review, and that even if he had preserved
his complaint, the trial court did not err because no evidence warranted submission
of the lesser-included offense.

A. Preservation of Error

The defendant must “present his objections . . . distinctly specifying each
ground of objection” to preserve jury charge error. TEX. CODE CRIM. PROC. ANN.
art. 36.14 (West 2007). “The objection must be specific and clear enough to
apprise the trial court of the nature of the objection.” Jones v. State, 962 S.W.2d
96, 99 (Tex. App.—Houston [1st Dist.] 1997), aff’d, 984 S.W.2d 254 (Tex. Crim.

App. 1998). When considering a complaint, an appellate court should consider the



context in which it was made and the parties’ understanding of it at the time. Ford
v. State, 305 S.W.3d 530, 533 (Tex. Crim. App. 2009).

At the conclusion of the State’s case, Jones requested a directed verdict,
asserting that there was insufficient evidence that Jones used a knife in the assault.
Jones’s counsel detailed alleged inadequacies in the evidence and concluded, “And
so, the knife becomes a big issue. We would like for the State to drop the
aggravated portion of the assault and proceed forward with just a regular assault.”
The trial court denied the motion. At the charge conference, Jones said, “We
would like for the inclusion of misdemeanor assault to be added.” The trial court
denied the request without asking Jones to clarify it.

According to the State, Jones’s objection was so vague that the trial court
could not have known whether he was requesting an instruction on misdemeanor
assault by threat or by bodily injury. But misdemeanor assault by bodily injury is
not a lesser-included offense of aggravated assault by threat, the charged offense.
See Hall v. State, 225 S.W.3d 524, 531 (Tex. Crim. App. 2007) (concluding
misdemeanor assault by bodily injury is not a lesser-included offense of aggravated
assault by threat with a deadly weapon). Thus, the only lesser-included offense to
which Jones could have referred at the charge conference is misdemeanor assault

by threat.



Having considered Jones’s request in context, we conclude that it was clear
enough to apprise the trial court of the nature of the request and, therefore, Jones
preserved his complaint for appeal. See Ford v. State, 38 S.W.3d 836, 841 (Tex.
App.—Houston [14th Dist.] 2001, pet. ref’d) (citations omitted) (alleged error in
refusing to include lesser-included offense was preserved when appellant’s request
was “sufficient to call the trial court’s attention to the omission in the court’s
charge”).

B. Did the trial court err in denying Jones’s request?
1. Applicable Law
An offense qualifies as a lesser-included offense of the charged offense if:

(1) it is established by proof of the same or less than all the facts
required to establish the commission of the offense charged;

(2) it differs from the offense charged only in the respect that a less
serious injury or risk of injury to the same person, property, or
public interest suffices to establish its commission;

(3) it differs from the offense charged only in the respect that a less
culpable mental state suffices to establish its commission; or

(4) it consists of an attempt to commit the offense charged or an
otherwise included offense.

TeEX. CoDE CRIM. PROC. ANN. art. 37.09 (West 2006). We employ a two-pronged
test in determining whether a defendant is entitled to an instruction on a lesser-
included offense. See Ex Parte Watson, 306 S.W.3d 259, 262-63 (Tex. Crim.

App. 2009); see also Hall, 225 S.W.3d at 535-36. The first prong requires the



court to use the “cognate pleadings” approach to determine if an offense is a lesser-
included offense of another offense. See Watson, 306 S.W.3d at 271. The first
prong is met if the indictment for the greater-inclusive offense either: “(1) alleges
all of the elements of the lesser-included offense, or (2) alleges elements plus facts
(including descriptive averments, such as non-statutory manner and means, that are
alleged for purposes of providing notice) from which all of the elements of the
lesser-included offense may be deduced.” Id. at 273. This inquiry is a question of
law. Hall, 225 S.W.3d at 535.

The second prong asks whether there is evidence that supports submission of
the lesser-included offense. Hall, 225 S.W.3d at 536. “*A defendant is entitled to
an instruction on a lesser-included offense where . . . there is some evidence in the
record that would permit a jury rationally to find that if the defendant is guilty, he
Is guilty only of the lesser-included offense.”” 1d. (quoting Bignall v. State, 887
S.W.2d 21, 23 (Tex. Crim. App. 1994)). “In other words, the evidence must
establish the lesser-included offense as ‘a valid, rational alternative to the charged
offense.”” Id. (quoting Forest v. State, 989 S.W.2d 365, 367 (Tex. Crim. App.
1999)). Anything more than a scintilla of evidence may be sufficient to entitle a
defendant to a charge of a lesser-included offense, but it is not enough that the jury
may disbelieve crucial evidence pertaining to the greater offense. Id. (quoting

Bignall, 887 S.W.2d at 23); Skinner v. State, 956 S.W.2d 532, 543 (Tex. Crim.



App. 1997) (citing Bignall, 887 S.W.2d at 24). Rather, “there must be some
evidence directly germane to a lesser-included offense for the factfinder to
consider before an instruction on a lesser-included offense is warranted.” Skinner,
956 S.W.2d at 543 (citing Bignall, 887 S.W.2d at 24).

When reviewing a trial court’s decision to deny a requested instruction for a
lesser-included offense, we consider the charged offense, the statutory elements of
the lesser offense, and the evidence actually presented at trial. Hayward v. State,
158 S.W.3d 476, 478 (Tex. Crim. App. 2005) (citing Jacob v. State, 892 S.W.2d
905, 907-08 (Tex. Crim. App. 1995)). “The credibility of the evidence, and
whether it conflicts with other evidence, must not be considered in deciding
whether the charge on the lesser-included offense should be given.” Dobbins v.
State, 228 S.W.3d 761, 768 (Tex. App.—Houston [14th Dist.] 2007, pet. dism’d)
(citing Saunders v. State, 840 S.W.2d 390, 391 (Tex. Crim. App. 1992)). If we
find error and the appellant properly objected to the jury charge, we employ the
“some harm” analysis. See Ngo v. State, 175 S.W.3d 738, 743 (Tex. Crim. App.
2005) (en banc).

2. Analysis
There are three ways to commit misdemeanor assault:

(1) intentionally, knowingly, or recklessly caus[ing] bodily injury to
another, including the person’s spouse;



(2) intentionally or knowingly threaten[ing] another with imminent
bodily injury, including the person’s spouse; or

(3) intentionally or knowingly caus[ing] physical contact with another

when the person knows or should reasonably believe that the other

will regard the contact as offensive or provocative.
TEX. PENAL CODE ANN. 8 22.01 (West Supp. 2014). The offense of aggravated
assault occurs when “the person commits assault as defined in 8§ 22.01 and the
person: (1) causes serious bodily injury to another, including the person’s spouse;
or (2) uses or exhibits a deadly weapon during the commission of the assault.”
TEX. PENAL CODE ANN. § 22.02(a) (West 2011). A “deadly weapon” is defined as
“anything that in the manner of its use or intended use is capable of causing death
or serious bodily injury.” TEX. PENAL CODE ANN. § 1.07(a)(17)(B) (West Supp.
2014).

Here, the first prong of the two-prong analysis is satisfied because the
greater-included offense—aggravated assault by threat—as pleaded, includes all of
the elements of the lesser-included offense of assault by threat. See Tidwell v.
State, No. 01-12-00298-CR, 2013 WL 6506262, at *4 (Tex. App.—Houston [1st
Dist.] Dec. 10, 2013, pet. ref’d) (mem. op., not designated for publication) (first
prong satisfied because “the greater-included offense—aggravated assault—alleges
all of the elements of the lesser-included offense, assault”); Barnett v. State, 344
S.W.3d 6, 15 (Tex. App.—Texarkana 2011, pet. ref’d) (concluding that “[a]ssault

Is a lesser included offense of aggravated assault™).
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But, to meet the second prong, Jones must show that a rational jury could
find him guilty of only misdemeanor assault by threat. See Hall, 225 S.W.3d at
536. Jones contends that the jury could have reasonably concluded that he
assaulted McGowan with a beer bottle, rather than with a knife. He bases this
contention on Gage’s statement to the 911 dispatcher that Jones was attacking
McGowan with a beer bottle, evidence that Jones had chased McGowan with a
beer bottle before McGowan sought refuge in Gage’s apartment, evidence that a
beer bottle was found near the scene, and Officer Smith’s acknowledgement that
his report does not state that he observed Jones holding or dropping the knife.

Taking all of this evidence as true, we conclude that the evidence does not
warrant the submission of the lesser-included offense of misdemeanor assault by
threat. A “deadly weapon” is defined as “anything that in the manner of its use or
intended use is capable of causing death or serious bodily injury.” TEX. PENAL
CobDE ANN. § 1.07(a)(17)(B) (West Supp. 2014). Importantly, “[c]ourts have
found that, when wielded by a person as a club, a bottle is clearly a deadly
weapon.” Compton v. State, 759 S.W.2d 503, 504 (Tex. App.—Dallas 1988, no
pet.) (citations omitted) (threatening complainant when holding beer bottle by neck
with bottom broken off, leaving a jagged edge, was sufficient evidence to support
deadly weapon finding). Here, Jones does not dispute that he assaulted McGowan;

he argues only that a jury could have rationally concluded that he stabbed at
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McGowan with a beer bottle instead of a knife. And Jones acknowledges that a
beer bottle could be a deadly weapon in some cases.

We conclude that even if Jones used a beer bottle instead of a knife, the
manner in which the evidence indicates that he used it would have rendered it a
deadly weapon. See Hayes v. State, 728 S.W.2d 804, 808 (Tex. Crim. App. 1987)
(en banc) (in context of jury instruction involving deadly force in defense of
person, coke bottle was deadly weapon where evidence showed complainant
wielded bottle as club and struck appellant with bottle); Keane v. State, 677
S.W.2d 194, 198 (Tex. App.—Houston [1st Dist.] 1984, pet. ref’d) (evidence of
appellant hitting murder victim with a bottle supported deadly weapon finding).
Because Jones’s own theory of the case involved the use of a deadly weapon and
would have also amounted to aggravated assault, he would not have been entitled
to a lesser-included offense instruction even if he adduced some evidence that he
assaulted McGowan with a bottle and not a knife. Accordingly, the trial court did
not err in refusing to instruct the jury on the lesser-included offense of
misdemeanor assault by threat.

We overrule Jones’s sole point of error.
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Conclusion

We affirm the judgment of the trial court.

Rebeca Huddle
Justice

Panel consists of Justices Massengale, Brown, and Huddle.
Do not Publish — TEX. R. App. P. 47.2(Db).
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