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OPINION

This is a second state court lawsuit involving parties who are in a dispute over

membership in an association that circulates business ratings to consumers in the



Houston area, and the ratings themselves. Our court dismissed the first suit based
on the Texas Citizens’ Participation Act. See TEX. Civ. PRAC. & REM. CODE ANN.
8§ 27.001-27.011. In this interlocutory appeal in the second lawsuit, we determine
whether we have jurisdiction over the appeal. Concluding that we do, we examine
whether the requirements for dismissal under the TCPA have been met in the second
state court lawsuit. We conclude that they have. Accordingly, we reverse the denial
by operation of law of the motion to dismiss under the TCPA and remand the case
for the trial court to award court costs, reasonable attorney’s fees, and other expenses
incurred by the appellants in defending themselves against John Moore’s legal
action, and impose sanctions on John Moore as the trial court determines sufficient
to deter John Moore from bringing similar actions. See id. § 27.009(a).

BACKGROUND

The Better Business Bureau of Metropolitan Houston, Inc. (the Houston
BBB), the Better Business Bureau of Metropolitan Houston Education Foundation,
Dan Parsons, Chris Church, Church Enterprises, Inc., Gary Milleson, Ronald N.
McMillan, D’ Artagnan Bebel, Mark Goldie, Charlie Hollis, and Steven Lufburrow
appeal the trial court’s denial by operation of law of their motion to dismiss brought
under the TCPA. The Houston BBB is a non-profit corporation that provides the
general public with consumer information and reviews about local businesses. John

Moore Services, Inc. and John Moore Renovation, LLC, (collectively, John Moore)



are home services companies that provide plumbing, electrical, security and home
renovation services to consumers in Houston and the surrounding areas. Don
Valentine is the Owner and President of John Moore. Dan Parsons is the Chief
Executive Officer of the Houston BBB. Valentine is a former Chairman of the
Houston BBB Board of Directors, and John Moore was a member of the Houston
BBB from 1971 until it resigned in November 2010.

The parties are embroiled in a dispute over the Houston BBB’s ratings for
local area businesses that it publishes on its website. Before December 2010, the
Houston BBB published an “A+” rating for John Moore. Around that time, the BBB
changed its ratings criteria, which adversely affected John Moore’s BBB rating.
John Moore protested the changes but could not persuade the Houston BBB to raise
John Moore’s rating, leading John Moore to resign its membership in the Houston
BBB. John Moore’s resignation coincided with the Houston BBB’s decision to
revoke John Moore’s accreditation and membership with the Houston BBB.

John Moore continued to use the Houston BBB’s logo in its advertising about
awards that John Moore had received from the Houston BBB in the past; the Houston
BBB viewed these displays as an infringement on its trademark, and claimed that its
rules provide that only currently accredited Houston BBB members may advertise
using the Houston BBB logo. John Moore also attempted to affiliate with other

branches of the BBB, namely the Bryan-College Station BBB and the Dallas BBB,



by contending that its “home office” was now located in these cities. When an
investigation revealed that John Moore did not have operations in these cities, the
branches rescinded its affiliation with them. In April 2012, the Houston BBB gave
John Moore an “F” rating and posted information about the parties’ dispute. In the
two years prior to that rating, John Moore was listed as “NR” or “not rated” because
its business headquarters was listed as having moved, first to Bryan-College Station,
and then to Dallas.

The Houston BBB sued John Moore in federal court, seeking a declaration
that John Moore desist in using its name and logos. See Cause No. 4:12-CV-00964;
Better Bus. Bureau of Metro. Houston, Inc. et al. v. John Moore Servs., Inc. et al.;
in the United States District Court for the Southern District of Texas, Houston
Division. The parties resolved the federal suit when Don Valentine filed a
declaration that John Moore would no longer use the Houston BBB name or logo.

John Moore then filed two state court lawsuits, including the one that has
prompted this appeal. Because the relationship between the first and second lawsuits
factors in our disposition, we discuss the procedural history of both.

The First Lawsuit

The first state court lawsuit involved most of the parties to this appeal, and
this court thoroughly described the background of that case in the course of deciding

an interlocutory appeal. See Better Bus. Bureau of Metro. Houston, Inc. v. John



Moore Servs., Inc., 441 S.W.3d 345, 350-51 (Tex. App.—Houston [1st Dist.] 2013,
pet. denied) (BBB 1). In summary, John Moore sued the Houston BBB, alleging
numerous causes of action relating to the Houston BBB’s business ratings and
reviews. Id. at 351. John Moore alleged claims for fraud, tortious interference with
existing and prospective business relationships, business disparagement and
defamation.

The Houston BBB moved to dismiss under the TCPA, asserting that John
Moore’s legal action was “based on, relates to, or is in response to” the exercise of
the Houston BBB’s right of free speech and that John Moore lacked evidence that
demonstrated a prima facie case for each element of its claims. Id. After the trial
court denied the motion to dismiss, the Houston BBB filed an interlocutory appeal.
TEX. CIv. PRAC. & REM. CODE ANN. § 27.003.

While that appeal was pending, the trial court issued a docket control order,
which required joinder of any additional party by November 16, 2012, and imposed
an April 6, 2013 deadline for filing amended and supplemental pleadings. That
docket control order set trial for July 5, 2013. The parties proceeded with discovery
and, when the docket deadlines neared, filed an agreed motion for continuance,
which the trial court granted. The new docket control order extended the pleading

amendment deadline until July 26, 2013, and reset trial for October 21, 2013.



On July 16, 2013, our court issued an opinion reversing the trial court’s denial
of the Houston BBB’s motion to dismiss the first lawsuit under the TCPA. Our court
held that the Houston BBB had satisfied its burden under the TCPA to show that
John Moore’s claims in the lawsuit related to or were in response to the exercise of
the Houston BBB’s right of free speech. Furthermore, our court determined that
John Moore had failed to sustain its burden to avoid dismissal under the TCPA. Id.
Accordingly, our court remanded the case for proceedings to award costs, attorney’s
fees, expenses, and sanctions as mandated under the TCPA. Id.

John Moore then filed an amended petition in the trial court in BBB I—two
months after the trial court’s extended pleading amendment deadline and this court’s
first opinion in the case. The amended petition added members of the Houston
BBB’s board of directors, the Houston BBB’s president, and the Houston BBB’s

Education Foundation. The amended petition alleged the following:

e The Better Business Bureau of Metropolitan Houston Education
Foundation: John Moore claimed that the Foundation’s director
encouraged John Moore to display the Award of Excellence emblem
and the BBB logo in its advertising, which became an issue between
the parties. The Foundation also was a party to the federal trademark
infringement lawsuit against John Moore.

e Dan Parsons, the Houston BBB President: According to the
amended petition, Parsons, “engaged in a personal campaign to
damage John Moore’s business throughout Texas” by manipulating
and misleading the Houston BBB board and committee members
into seeking revocation of John Moore’s membership and by



influencing other regional Bureaus into denying John Moore
headquarter status outside of Houston.

e Houston BBB Board of Directors members: Chris Church, Gary
Milleson, Ronald N. McMillan, D’Artagnan Bebel, Mark Goldie,
Charlie Hollis, and Steven Lufburrow are named as directors who
allegedly conspired with Parsons and the Houston BBB to end John
Moore’s membership status, arbitrarily change its rating by the
Houston BBB, and unlawfully restrain John Moore by impairing its
ability to compete in and forcing it from the Houston market.

The amended petition also added state law antitrust claims against the
Houston BBB and the other defendants, based on an alleged tying agreement to
produce “unbiased ratings and fair commentary.” On the Houston BBB’s motion,
the trial court struck John Moore’s amended pleading, relying on the automatic stay
provision of Chapter 51 of the Civil Practice and Remedies Code, which the
Legislature had by that time amended to apply to TCPA appeals. See TeX. Civ.
PRAC. & REM. CODE ANN. § 51.014(a)(12) (West 2015) (eff. Jun. 14, 2013).

John Moore petitioned the Supreme Court of Texas for review of our court’s
decision in the interlocutory appeal. See id. § 51.014(b) (West 2015). The Supreme
Court denied John Moore’s petition for review on February 14, 2014. John Moore
Servs., Inc. v. Better Bus. Bureau of Metro. Houston, Inc., No. 13-0658 (Tex. Feb.
14,2014). Atthat point, BBB I returned to the trial court for the required assessment
of attorney’s fees and costs under the TCPA. See TeX. Civ. PRAC. & REM. CODE

ANN. § 27.009(a) (providing for the mandatory assessment of court costs and



attorney’s fees in cases in which relief is granted). On remand, the parties tried the
Issue of attorney’s fees to a jury. The trial court awarded attorney’s fees based on
the jury’s verdict and entered a final judgment. John Moore has appealed that
judgment, and we issue our opinion and judgment in that appeal together with the
opinion and judgment in this case. See John Moore Servs., Inc. v. Better Bus. Bur.
of Metro. Houston, Inc., No. 01-14-00906-CV (Tex. App.—Houston [1st Dist.] Jun.
2,2016).

The Second Lawsuit

After the trial court struck John Moore’s amended petition in BBB 1, John
Moore filed a second state court lawsuit—the basis for this appeal—against the
Houston BBB and others. In this second suit, John Moore added the same claims
and defendants that John Moore unsuccessfully had attempted to add in BBB |
through an amended petition after it failed to prevail on appeal in BBB I. John Moore
also added as a defendant Church Enterprises, a Houston plumbing company that is
a member of the Houston BBB and owned by one of the board member defendants.
The second suit was transferred to the trial court in which BBB | remained pending.

In its petition in this suit, John Moore alleges that its claims “are distinct from
the live pleadings in [BBB 1] and are not pending in the appellate courts.” It further
alleges that the causes of action do not arise out of the defendants’ free speech rights

“in any respect.”



The petition, however, largely mirrors the amended petition struck by the trial
court in BBB I. The second suit again alleges claims for fraud, state law antitrust
violations, breach of contract, civil conspiracy, and violations of the DTPA. With
respect to the individual defendants, John Moore alleges that “[e]ven when acting in
a representative capacity, the individual Defendants are personally liable for their
individual acts.” It alleges that each defendant “unlawfully conspired with the
Houston BBB and the other Defendants as set forth herein,” and that the Houston
BBB unlawfully “tie[d]” John Moore’s entry into the home repair and renovation
market to participation in the business ratings/consumer advocacy market and to the
Houston BBB’s interference in its business practices.” It alleges that the Houston
BBB has “market power in the home repair and renovation market because of the
influence that it has with John Moore’s potential customers.”

With respect to defendant Church Enterprises, the newly added defendant,
John Moore alleges that “Church also has market power in the home repair and
renovation market because of his company’s market share and other factors.” John
Moore alleges that Church Enterprises and the other defendants together
unreasonably restrained trade in the home repair market by reducing John Moore’s
ability to compete and interfered with John Moore’s contractual relationships with

its customers by revoking John Moore’s right to advertise the “Awards for



Excellence” that it had received from the Houston BBB before the Houston BBB
revoked John Moore’s membership in the organization.

The Motion to Dismiss Under the TCPA and the Appeal

The Houston BBB timely moved to dismiss the second lawsuit under the
TCPA. In its motion, the Houston BBB contended that (1) “this lawsuit involves the
same facts and circumstances that were at issue in [BBB 1]”; (2) the lawsuit is an
“action to interfere with the Houston BBB’s publication of business reviews and
ratings” that seeks to circumvent the decision in BBB I; (3) the lawsuit was filed in
response to the Houston BBB’s exercise of its free speech rights; and (4) John Moore
cannot establish a prima facie case for each essential element of its causes of action
with clear and specific evidence.

As evidence in support of its motion to dismiss, the Houston BBB and other
defendants attached (1) the amended petition that the trial court struck in BBB I;
(2) Valentine’s declaration that he filed on behalf of John Moore in the parties’
federal court proceeding, together with exhibits of BBB logos used by John Moore
in its advertising; and (3) an affidavit from Susan Schade, the Senior Director of
Dispute Resolution and Alternative Dispute Resolution for the Houston BBB, which
attached the Houston BBB’s 2012 accreditation standards and a statement of its

dispute with John Moore, published on its website at that time.
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In his declaration filed in the federal suit, Valentine averred that John Moore
had received the Houston BBB Award of Excellence from 2003 through 2010 and
used the award logo in its advertising and marketing campaigns, but as of October
2013, it had “discontinued all use, in any form, format, or context, of the name
‘BBB’ and/or ‘Better Business Bureau’” and the BBB logos. Valentine’s declaration
resolved the federal suit.

In her affidavit, Schade averred that membership in the Houston BBB is
voluntary. Members must agree to abide by its Code of Business Practices; meet or
exceed a minimum rating level; and pay a membership fee. The Houston BBB
generates a letter rating that reflects its opinion of its members’ services, but a rating
Is not a guarantee of reliability or performance.

In response to the Houston BBB defendants’ motion to dismiss, John Moore
amended its petition and moved for limited expedited discovery, which the trial court
granted. John Moore sought discovery of the Houston BBB’s advertising and ratings
requirements, consumer complaints relating to John Moore, and correspondence
between the Houston BBB and the Bryan-College Station BBB. The trial court
ordered the Houston BBB to produce the complaints that lead to John Moore’s
change in rating status.

John Moore then filed a response on the merits in the trial court. In its

response, John Moore details the ratings process at the Houston BBB and the kinds
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of customer complaints that factor into the ratings process. When John Moore was
no longer allowed to use either Dallas or Bryan-College Station as its headquarters,
it contends that the Houston BBB documented an additional 392 complaints against
John Moore in its database, and that some of these complaints were duplicates of
existing complaints.

John Moore alleges a conspiracy to remove it from the Houston BBB
membership beginning in March 2010, in which Parsons and John Moore’s
competitors fabricated customer complaints and breaches of the Houston BBB’s
advertising rules. It further alleges that the Houston BBB cancelled its advertising
cooperative, in which the Houston BBB purchased bulk advertising for the use of its
members. When it was a member, John Moore had purchased a significant portion
of this advertising for its advertising needs.

In support of its response, John Moore attached an additional affidavit from
Don Valentine, to which the Houston BBB filed 169 objections. It details John
Moore’s history with the Houston BBB, and that in early 2010, the number of
complaints against John Moore reported by the Houston BBB “began to trend
upward.” Valentine averred that many of these complaints were from consumers
who were unhappy with the quoted price for the work or who later found better
pricing for their repair work. He further averred that pricing complaints are not the

type of complaint that the Houston BBB uses to rate its members. According to
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Valentine, in the summer of 2010, John Moore agreed to modify an advertisement
regarding a special on drain cleaning after consumers complained to the Houston
BBB that their situation did not qualify for the advertised offer. He avers that the
Houston BBB led him to believe that this issue was resolved. Unbeknownst to
Valentine, during that same period, the membership committee planned to
recommend that John Moore’s membership be revoked. When the committee
notified Valentine of that recommendation, he determined that he would transfer his
membership to Bryan-College Station. On November 23, 2010, Valentine notified
Parsons that John Moore Services was resigning from the Houston BBB.

The trial court held an oral hearing on the motion to dismiss on June 27, 2014.
The trial court did not rule on the motion within 30 days of the hearing, however,
causing the motion to be overruled by operation of law on July 28, 2014. See TEX.
Civ. PRAC. & REM. CoDE ANN. 8 27.004(a). The Houston BBB filed this
interlocutory appeal from the denial of its motion to dismiss by operation of law.

After the motion to dismiss was overruled by operation of law, the trial court
issued an order on August 11, 2014, purporting to grant the motion. The trial court
also issued an August 8 order with rulings on the Houston BBB’s objections to the

second Valentine affidavit.!

. John Moore cross-appeals the trial court’s evidentiary rulings, contending that it

erred in issuing them after the motion to dismiss was overruled by operation of law.
The defendants respond that all of their objections to the evidence should have been
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DISCUSSION
l. Appellate Jurisdiction

The parties dispute the effect of the trial court’s belated order granting the
Houston BBB parties’ motion to dismiss. Because this question implicates our
jurisdiction to review the ruling under the TCPA, we consider whether Texas law
confers intermediate appellate courts with jurisdiction over the appeal when a TCPA
motion is overruled by operation of law and the trial court subsequently signs an
order granting the motion outside the time permitted by the statute.

The TCPA'’s purpose is “to encourage and safeguard the constitutional rights
of the persons to petition, speak freely, associate freely, and otherwise participate in
government to the maximum extent permitted by law and, at the same time, protect
the rights of a person to file meritorious lawsuits for demonstrable injury.” TEX.
Civ. PRAC. & REM. CoDE ANN. § 27.002. To that end, the TCPA provides a
procedure for the expedited dismissal of retaliatory lawsuits that seek to intimidate
or silence citizens on matters of public concern. In re Lipsky, 460 S.W.3d 579, 584
(Tex. 2015); see also Jain v. Cambridge Petroleum Grp., Inc., 395 S.W.3d 394, 396
97 (Tex. App.—Dallas 2013, no pet.) (“The structure of the [TCPA] indicates a

legislative intent for an expedited resolution of a defendant’s assertion that a

sustained. Because our disposition does not turn on a ruling excluding any particular
evidence from the Valentine affidavit, we need not reach the parties’ challenges to
the trial court’s rulings on the evidence.
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frivolous lawsuit has been filed against him in retaliation for the exercise of his
constitutional right of free speech, right to petition, or right of association.”)
(footnote omitted). The quick route to appeal the statute prescribes ensures that a
reviewing court considers whether the plaintiff’s suit would chill a defendant’s
protected constitutional rights and the merit of claims implicating them near the
inception of the case rather than later in the suit. The TCPA is intended to protect
against suits that lack merit, but nonetheless chill a defendant’s First Amendment
rights merely by having to defend against them. See NCDR, L.L.C. v. Mauze &
Bagby, P.L.L.C., 745 F.3d 742, 748, 750 (5th Cir. 2014) (noting that nature of TCPA
Is akin to conferring immunity from suit where shown to apply) (citing Batzel v.
Smith, 333 F.3d 1018, 1025 (9th Cir. 2003)). If the elements for obtaining a
dismissal have been met, then the TCPA safeguards the defendant’s right to avoid
the burdens of trial with the provision for an immediate review of an erroneous
denial of the motion to dismiss, whether by the trial court’s ruling or by operation of
law. See NCDR, 745 F.3d at 750.

The Legislature’s recent amendments to the Civil Practice and Remedies
Code, requiring a stay of proceedings pending a final resolution of the defendant’s
TCPA motion, reinforce this right of appeal. See Tex. Civ. PRAC. & REM. CODE
ANN. § 51.014(a)(12), (b) (West 2015); see also Statement of Intent, Tex. H.B. 2935,

83d Leg., R.S. (2013) (observing that courts of appeals came to different conclusions
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regarding right to appeal rulings on TCPA motions and explaining that amendment
of section 51.014 of Civil Practice and Remedies Code clarifies legislative intent to
provide for right of interlocutory appeal in all possible circumstances—when trial
court grants or denies motion or when trial court fails to act within statutory period);
NCDR, 745 F.3d at 748 (holding that district court’s TCPA ruling was appealable
under federal collateral order doctrine, meeting doctrinal requirements that it (1)
conclusively determined disputed question, (2) resolved important issue completely
separate from action’s merits, and (3) would be effectively unreviewable on appeal
from final judgment because, by having to defend against claims through trial,
defendant would forfeit TCPA’s protection from suit) (citing Henry v. Lake Charles
Am. Press, LLC, 566 F.3d 164, 171-78 (5th Cir. 2009)).

The trial court’s later order in this case, issued after the time for ruling on a
motion to dismiss under the TCPA, does not divest our court of its jurisdiction to
hear the issues in this interlocutory appeal. The Texas Rules of Appellate Procedure
address our jurisdiction when the trial court has issued orders that affect a pending
appeal. Rule 29.5 provides that a trial court’s further orders may not “interfere[]
with or impair[] the jurisdiction of the appellate court or effectiveness of any relief
sought or that may be granted on appeal.” Tex. R. App. P. 29.5(b). Rule 29.5
protects against any party’s forfeiture of its appellate rights due to later events in the

trial court, a risk presented when subsequent rulings may render an appealable

16



interlocutory order unreviewable and leave a party to the appeal without a remedy.
See Dallas Morning News, Inc. v. Mapp, No. 05-14-00848-CV, 2015 WL 3932868,
at *3 (Tex. App.—Dallas June 26, 2015, no pet.) (holding that trial court lacked
authority to grant TCPA motion outside 30-day period following hearing, after it had
been overruled by operation of law). Accordingly, when a trial court makes further
orders we may review (1) “a further appealable interlocutory order concerning the
same subject matter” as the order on appeal; and (2) “any interlocutory order that
interferes with or impairs the effectiveness of the relief sought or that may be granted
on appeal.” TEX.R. App. P. 29.6(a). Thus, even though the trial court’s later order
granting the TCPA motion is not itself reviewable on interlocutory appeal, it does
not deprive our court of its appellate jurisdiction if the order interferes with the relief
sought in the appeal of that motion’s prior denial by operation of law. See id. This
Is true even when the trial court unquestionably has jurisdiction to make further
orders. See TEX. R. App. P. 29.5.

Here, the trial court’s untimely ruling granting the motion is subject to
challenge as outside the time for a ruling; thus, dismissal of this appeal presents the
risk that the Houston BBB’s request for appellate relief would be impaired in a
subsequent appeal of that order. See Direct Comm’l Funding, Inc. v. Beacon Hill
Estates, LLC, 407 S.W.3d 398, 401 (Tex. App.—Houston [14th Dist.] 2013, no pet.)

(holding that trial court has no jurisdiction to grant motion under TCPA beyond 30-
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day period allowed for ruling). In this case, for example, even if the trial court had
jurisdiction to enter the order it did, it may have done so in error, because it was done
outside the time for a ruling on a motion to dismiss under the TCPA.

Cognizant of the potential problems raised by this procedural posture, the
Houston BBB appealed the denial by operation of law rather than relying on the later
order. As the Houston BBB observes, it could not obtain all of the appellate relief
it seeks by merely relying on the later order, which granted the relief, but not in time,
because that ruling is subject to challenge for procedural default. John Moore has
raised just such a challenge in this case. Thus, the relief the BBB seeks is not
ameliorated by the trial court’s later order.

We hold that the trial court’s untimely order granting Houston BBB’s motion
to dismiss under the TCPA does not deprive our court of its appellate jurisdiction to
review the denial of a TCPA motion when it is overruled by operation of law. See
TEX. R. APP. P. 29.6(a); TEX. CIV. PRAC. & REM. CODE ANN. § 51.014(a)(12); TEX.
R. App. P. 29.6(a); Mapp, 2015 WL 3932868, at *3—4 (holding that operative ruling
in TCPA appeal was overruling by operation of law); see also E. Tex. Salt Water
Disposal Co. v. Werline, 307 S.W. 3d 267, 271 (Tex. 2010) (noting in arbitration
context, appellate jurisdiction must be construed in light of limitations on a trial
court’s authority; rejecting notion that appellate court’s review of order denying

confirmation of arbitration was unreviewable in the appellate court when trial court
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also directed a rehearing); Coastal Corp. v. Garza, 979 S.W.2d 318, 322 (Tex. 1998)
(“As careful as [a court] is not to exercise jurisdiction it does not have, it must be
equally careful to exercise all the jurisdiction it does have . . ..”) (Hecht, J.,
dissenting). Thus, we turn to the merits of this appeal.
II.  Dismissal Under the TCPA

In this appeal, The Houston BBB contends that John Moore’s second lawsuit
should be dismissed under the TCPA based on the doctrines of res judicata and
collateral estoppel. It observes that this case involves the same facts as BBB | and
that John Moore filed essentially the same pleading in BBB I. See TeX. Civ. PRAC.
& ReEM. CoDE ANN. § 27.005(b)(1). John Moore responds that the Houston BBB
and the other defendants have failed to demonstrate that BBB | bars John Moore
from bringing its claims and further, that (1) it has adduced clear and specific
evidence for all of its claims; (2) the commercial speech exception to the TCPA
applies; and (3) the TCPA is unconstitutional. We first determine whether the
Houston BBB and the other defendants have borne their burden to demonstrate that
BBB | bars this suit under the doctrines of either res judicata or collateral estoppel.

A. Standard of Review

To obtain dismissal under the TCPA, a defendant must show “by a
preponderance of the evidence that the legal action is based on, relates to, or is in

response to the party’s exercise of the right of free speech; the right to petition; or
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the right of association.” TEeX. CIv. PRAC. & REM. CODE ANN. § 27.005(b). We
review this determination de novo. See BBB I, 441 S.W.3d at 353 (citing Newspaper
Holdings, Inc. v. Crazy Hotel Assisted Living, Ltd., 416 S\W.3d 71, 80-81 (Tex.
App.—Houston [1st Dist.] 2013, pet. denied).

Under the TCPA, the exercise of the right of free speech “means a
communication made in connection with a matter of public concern.” TeX. Civ.
PRAC. & REM. CODE ANN. § 27.001(3). A “matter of public concern,” includes,
among other things, “an issue related to a good, product, or service in the
marketplace.” Id. § 27.001(7)(E). If the movant meets its burden to show that a
claim is covered by the TCPA, then to avoid dismissal of that claim, a plaintiff must
establish “by clear and specific evidence a prima facie case for each essential
element of the claim in question.” Id. § 27.005(c).

Urging application of the doctrines of res judicata and collateral estoppel, the
Houston BBB argues: (1) that the finding in the first suit that John Moore’s legal
action is based on, relates to, or was filed in response to the exercise of the right of
free speech bars re-litigation of that issue in this second suit; and (2) that John Moore
is barred from establishing “by clear and specific evidence a prima facie case for
each element” of its claims in the second suit because these claims either were

brought, or could have been brought, in the first suit.
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B. ResJudicata

Res judicata, broadly speaking, is the generic name for a group of related
concepts concerning the preclusive effect of prior judgments. Barr v. Resolution
Trust Corp., 837 S.W.2d 627, 628 (Tex. 1992). “Res judicata, or claims preclusion,
prevents the relitigation of a claim or cause of action that has been finally
adjudicated, as well as related matters that, with the use of diligence, should have
been litigated in the prior suit.” 1d.; Am. Int’l Indus., Inc. v. Scott, 355 S.W.3d 155,
160 (Tex. App.—Houston [1st Dist.] 2011, no pet.). For res judicata to apply, the
following elements must be present: (1) a prior final judgment on the merits by a
court of competent jurisdiction; (2) the same parties in each action; and (3) a second
action based on the same claims as were raised or could have been raised in the first
action. lgal v. Brightstar Info. Tech. Grp., Inc., 250 S.W.3d 78, 86 (Tex. 2008);
Citizens Ins. Co. v. Daccach, 217 S.W.3d 430, 449 (Tex. 2007). This doctrine
prohibits splitting a cause of action in order to “bring all litigation to an end, prevent
vexatious litigation, maintain stability of court decisions, promote judicial economy,
and prevent double recovery.” Barr, 837 S.W.2d at 628.

Texas courts apply the transactional approach to res judicata, which requires
that claims arising out of the same subject matter be litigated in a single lawsuit.
Hallco Tex., Inc. v. McMullen Cty., 221 S.W.3d 50, 58 (Tex. 2006) (citing Barr, 837

S.W.2d at 631). Under this approach, we examine the factual bases, not the legal
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theories, presented in the cases to determine whether the cases share the same set of
operative facts. Samuel v. Fed. Home Loan Mortg. Corp., 434 S.W.3d 230, 234
(Tex. App.—Houston [1st Dist.] 2014, no pet.) (citing Pinebrook Props., Ltd. v.
Brookhaven Lake Prop. Owners Ass’n, 77 S.W.3d 487, 496 (Tex. App.—Texarkana
2002, pet. denied)). In determining whether the facts arose out of a single
transaction, we consider whether the facts are related in time, space, origin, or
motivation, and whether they form a convenient unit for trial. Id. (citing Barr, 837
S.W.2d at 631).
1. Earlier final judgment on the merits

A dismissal with prejudice under the TCPA constitutes a final determination
on the merits for res judicata purposes. Cf. Harris Cty. v. Sykes, 136 S.W.3d 635,
640 (Tex. 2004) (holding that dismissal with prejudice based on plea to jurisdiction
supports res judicata defense because it fully and finally adjudicates whether claims
asserted, or those that could have been asserted, come within Texas Tort Claims
Act’s waiver of sovereign immunity); Wolter v. Delgatto, No. 14-05-00055-CV,
2006 WL 664214, at *3 (Tex. App.—Houston [14th Dist.] Mar. 16, 2006, no pet.)
(holding that dismissal with prejudice for lack of standing was on merits and “the
dismissed claims were finally determined”). John Moore does not dispute the
existence of a prior final judgment on the merits in the initial suit, which arose out

of the same facts and circumstances in this suit.
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2. Identity of the parties

The second element, identity of the parties, does not require that the parties in
both lawsuits be identical if the parties named in the subsequent action are in privity
with a party to the prior judgment—that is, a party who is so connected with a party
to the prior judgment that the party represented the same legal right. See Benson v.
Wanda Petroleum Co., 468 S.W.2d 361, 363 (Tex. 1971). For purposes of res
judicata, this identity of interest exists when: (1) the person can control an action
even if he is not a party to it; (2) the party to the prior action represented the person’s
interests; or (3) the person is a successor-in-interest to the party in the prior action.
Amstadt v. U.S. Brass Corp., 919 S\W.2d 644, 653 Tex. 1996). To determine
whether identity exists, we examine the circumstances of each case to identify
whether the parties share any interests. See Getty Oil Co. v. Ins. Co. of N. Am., 845
S.W.2d 794, 800-01 (Tex. 1992).

In addition to the Houston BBB, the second suit names as defendants Houston
BBB President Parsons and members of the Houston BBB’s board of directors, in
both their official and individual capacities; the Houston BBB’s Education
Foundation; and Church Services, a local plumbing company owned by board
member Church. With respect to the Houston BBB president and the board
members, we apply the general rule that “the actions of a corporate agent on behalf

of the corporation are deemed the corporation’s acts.” Holloway v. Skinner, 898
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S.W.2d 793, 795 (Tex. 1995); see TEX. Bus. ORGS. CODE ANN. § 22.235 (West
2012) (providing that officer is not liable to any person for action taken or omission
made in capacity as officer in good faith, with ordinary care, and in manner
reasonably believed to be in nonprofit corporation’s best interest). For these
defendants, we hold that the evidence establishes an identity of interest. John Moore
has not asserted that the conduct of the board members in their official capacity does
not satisfy section 22.235 of the Business Organizations Code. Although John
Moore has sued the individual defendants in their individual capacities, its
allegations in the suit against them arise out of their conduct as officers or directors
of the Houston BBB; John Moore’s contention is that these individuals committed
fraud and conspired through their board membership and activities in the Houston
BBB to unlawfully compete against John Moore. As board members, the individual
defendants were in a position to control the positions taken by the Houston BBB in
the first suit. Because the facts as alleged demonstrate an identity of interest between
the Houston BBB in the first suit and its officers and directors named in the second
suit, we conclude that these defendants have satisfied the identity of interest element.

With respect to the two remaining defendants—the Houston BBB Education
Foundation and Church Enterprises, Inc.—the record does not address the
requirement that they share an identity of interest with the Houston BBB, the only

defendant in the first suit. These defendants did not become parties to the suit
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because the trial court struck John Moore’s amended petition naming them as
defendants. These defendants thus did not satisfy their burden to establish by a
preponderance of the evidence that they either exerted control over the first action,
had an adequate representative in the prior action, or are successors-in-interest to a
defendant in the first action. See Amstadt, 919 S.W.2d at 653.

3. Claims that could have been raised

We next consider the third element—whether the claims in this action are
based on claims that were raised or could have been raised in the first action. John
Moore’s amended petition in BBB |, which the trial court struck, named the parties
it has sued in this suit and alleged the causes of action that John Moore alleges in
first suit. These pleadings presumptively demonstrate that John Moore could have
added these parties and claims in BBB I. See Hallco, 221 S.W.3d at 60 (concluding
that “res judicata bars another bite at the apple” after finding that all facts relevant
to claims in second suit were evident in first suit).

Even though the requirements for applying res judicata are met, John Moore
responds that the Houston BBB’s conduct in BBB | prevented John Moore from
bringing its new claims and adding parties; thus, it contends, res judicata should not
apply as a matter of equity. It observes that, though it conducted discovery in BBB I,

the Houston BBB successfully moved to strike John Moore’s amended petition in
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BBB I, and it opposed John Moore’s motion to consolidate this lawsuit with BBB |
after BBB | was remanded to the trial court.

The record does not support the conclusion that John Moore was prevented
from amending its pleadings in BBB | based on circumstances outside of its control.
Before the Houston BBB sought the automatic stay, the parties actively pursued
discovery and jointly asked the trial court to extend the discovery period and
pleading amendment deadline. John Moore was not precluded from adding the
claims it brings in this second suit before that extended deadline passed—while it
still could amend its pleadings as a matter of right. John Moore did not seek to
amend its suit until it lost the appeal in BBB I. The decision to forgo amendment of
its pleadings until after the time for amending them as a matter of right had ended
and after an adverse ruling on appeal occurred was an obstacle unrelated to any
litigation conduct of the Houston BBB.

A trial court has no discretion to refuse a pleading amendment unless the
opposing party presents evidence of surprise or prejudice, or the amendment asserts
a new cause of action or defense, and thus is prejudicial on its face, and the opposing
party objects to the amendment. Greenhalgh v. Serv. Lloyds Ins. Co., 787 S.W.2d
938, 939 (Tex. 1990). John Moore did not file its amended petition, however, until
after this Court rendered judgment dismissing its suit and after the pleadings

deadline set by the trial court’s second docket control order. More importantly, in
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BBB I, John Moore did not appeal the trial court’s order striking John Moore’s
amended pleadings, but instead appealed the trial court’s denial of John Moore’s
consolidation of the two suits on the eve of entry of the final judgment. See John
Moore Servs., No. 01-14-00906-CV, slip op. at 18.

John Moore contends that the Houston BBB improperly argued for the
imposition of a stay pending appeal in BBB | and that the trial court struck the
amended pleading because the Houston BBB invoked the stay. While the appeal in
BBB | was pending, the Legislature amended Chapter 51 of the Texas Civil Practice
and Remedies Code. See TeX. Civ. PRAC. & REM. CODE ANN. § 51.014(a)(12), (b).
When the amendments became effective, the Houston BBB argued for the automatic
stay. See id. (declaring amendments effective as of June 13, 2013). As amended,
section 51.014(a)(12) allows for an interlocutory appeal from a trial court order that
“denies a motion to dismiss filed under section 27.003,” and incorporates by
reference a section 27.003 appeal into the list of interlocutory appeals subject to an
automatic stay of trial court proceedings. Id. But John Moore did not challenge the
trial court’s decision to strike the amended petition in the appeal of BBB I. Nor did
it seek leave to amend on remand after the conclusion of the automatic stay. John
Moore instead filed a second lawsuit altogether. It later moved to consolidate this
case with BBB | on remand, but did not present the motion to the trial court until

final judgment. As we have held in John Moore’s appeal after remand of that suit
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today, the trial court did not err in denying consolidation of claims at that point in
the proceedings. See John Moore Servs., No. 01-14-00906-CV, slip op. at 20.

In essence, John Moore collaterally attacks the trial court’s interim rulings in
BBB I to avoid BBB I’s preclusive effect in this suit. But the law of claim preclusion
Is that those challenges must be raised and litigated in the first proceeding—not in a
subsequent suit brought after a party does not prevail in the trial court during the
course of the first one.

John Moore relies on three cases for its contention that res judicata does not
apply because Houston BBB’s litigation strategy prevented John Moore from
amending its petition in the first suit, but the facts in each of them are inapposite. In
Sysco Food Services, Inc. v. Trapnell, a federal procedural requirement prevented
the plaintiff from bringing its state law claims in federal court. 890 S.W.2d 796, 799
(Tex. 1994). The Texas Supreme Court declined to apply res judicata based on the
federal suit because the plaintiff had no control over the federal court’s inability to
assert jurisdiction over his state law claims. Id. at 805. Unlike the plaintiff’s
situation in Sysco, nothing in this case precluded John Moore from amending its
petition before the trial court’s pleadings deadline and before it suffered an adverse
appellate ruling, or alternatively, from appealing the trial court’s decision to strike
its amended petition in BBB I. This is not a case where Chapter 51’s automatic stay

of proceedings wholly precluded John Moore from the opportunity to amend its suit.
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In the second case that John Moore relies on, Van Dyke v. Boswell, O Toole,
Davis & Pickering, the trial court severed claims for attorney’s fees and legal
malpractice from a divorce case, so that the separate trials held for each led to final
judgments. 697 S.W.2d 381, 383 (Tex. 1985). The Supreme Court held that the trial
court did not abuse its discretion in severing the claims or in granting separate trials,
but determined that “the res judicata effects of an action cannot preclude litigation
of claims that a trial court explicitly separates or severs from that action.” Id. at 384.
In this case, however, the trial court did not sever any claims from the pending suit.
Rather, John Moore unilaterally filed a new lawsuit after the trial court denied it
leave to file an amended petition while BBB | remained on appeal.

John Moore’s third case, Finger v. Southern Refrigeration Services, Inc., 881
S.W.2d 890 (Tex. App.—Houston [1st Dist.] 1994, writ denied), is similarly
inapposite. In Finger, we held that a party who advocated for the erroneous
dismissal of a party from the suit could not rely on res judicata in a subsequent action
between the parties. Id. at 896. In contrast, here the Houston BBB was defending
claims brought against it; it did not advocate for the erroneous dismissal of a party.
Rather, it sought and obtained dismissal for itself, against claims that arose from the
same set of facts as the ones alleged against it in this suit.

Chapter 27 places parties on notice that, when claims arguably involve

statements made in the exercise of the right of free speech or the right of association,
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the defending party may promptly file a motion under the TCPA which, if
successful, places the suit on a fast track for dismissal. See TEX. CIv. PRAC. & REM.
CoDE ANN. 8§ 27.005(b), (c). In those circumstances, the plaintiff must be mindful
of the TCPA’s potential impact on its claims and draft its petition accordingly. See
Lipsky, 460 S.W.3d at 590 (observing that TCPA prescribes clarity and detail
required to avoid dismissal and that “pleadings that might suffice in a case that does
not implicate the TCPA may not be sufficient to satisfy the TCPA’s ‘clear and
specific’ evidence requirement”). The Legislature carefully balanced the procedural
rights afforded to litigants against the constitutional rights the TCPA aims to protect.
In this case, where the parties obtained discovery, and the case was pending in the
trial court before and after the imposition of the automatic stay—a stay imposed after
the pleadings deadline in the trial court—John Moore has not demonstrated that the
Houston BBB’s litigation strategy deprives it of a res judicata defense against
subsequent suits between the same parties in interest and the same subject matter;
thus bringing the dispute to a final resolution.

We hold that the Houston BBB, its president, and the board members have
established the elements of res judicata. Accordingly, the claims against those
defendants should be dismissed. Because the BBB Houston Education Foundation
and Church Enterprises were not parties to the first suit and have not demonstrated

an identity of interest with the parties in the first suit, we turn to the additional
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grounds for dismissal urged by the defendants in their motion to dismiss under the
TCPA.

C. Collateral Estoppel

We next consider whether collateral estoppel, or issue preclusion, applies to
the remaining defendants, Church Enterprises and the BBB Houston Education
Foundation. Collateral estoppel “prevents relitigation of particular issues already
resolved in a prior suit.” Barr, 837 S.W.2d at 628. It is narrower than res judicata,
and “applies when an issue decided in the first action is actually litigated, essential
to the prior judgment, and identical to an issue in a pending action.” Casa Del Mar
Ass’n, Inc. v. Gossen Livingston Assocs., Inc., 434 S.\W.3d 211, 219 (Tex. App.—
Houston [1st Dist.] 2014, pet. denied); Tex. Capital Sec. Mgmt., Inc. v. Sandefer, 80
S.W.3d 260, 264 (Tex. App.—Texarkana 2002, pet. struck).

To establish collateral estoppel, a party must demonstrate that (1) the facts
sought to be litigated in the second action were fully and fairly litigated in the first
action; (2) those facts were essential to the judgment in the first action; and (3) the
parties were cast as adversaries in the first action. John G. & Marie Stella Kenedy
Mem’l Found. v. Dewhurst, 90 S.W.3d 268, 288 (Tex. 2002); Sysco Food Serv., 890
S.W.2d at 801; see also Bonniwell v. Beech Aircraft Corp., 663 S.W.2d 816, 818
(Tex. 1984) (holding that collateral estoppel bars re-litigation of any ultimate issue

of fact actually litigated and essential to judgment in prior suit, regardless of whether
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second suit is based on same cause of action); RESTATEMENT (SECOND) OF
JUDGMENTS § 27 (1982) (“When an issue of fact or law is actually litigated and
determined by a valid and final judgment, and the determination is essential to the
judgment, the determination is conclusive in a subsequent action between the parties,
whether on the same or a different claim.”).

A party in a subsequent suit may invoke collateral estoppel even if it did not
participate in the first suit, if the party against whom collateral estoppel is asserted
was either a party or in privity with a party in the earlier litigation. See Eagle Props.,
Ltd. v. Scharbauer, 807 S.W.2d 714, 721 (Tex. 1990). In Mower v. Boyer, the Texas
Supreme Court held that an earlier adjudication of an issue has an estoppel effect if
it was “adequately deliberated and firm.” 811 S.W.2d 560, 562 (Tex. 1991). Factors
to consider in making this determination include (1) whether the parties were fully
heard, (2) whether the court supported its decision with a reasoned opinion, and (3)
whether the decision was subject to appeal or was in fact reviewed on appeal. Id.

John Moore’s pleadings allege that the defendants (1) deviated from the
Houston BBB’s established membership standards in changing John Moore’s rating;
(2) manipulated, misled, and conspired with the Houston BBB board and committee
members into seeking revocation of John Moore’s membership; (3) disregarded
established board procedures to terminate John Moore’s Houston BBB membership

without a full board vote; (4) threatened John Moore to refrain from appealing the
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termination decision; and (5) conspired to contest John Moore’s right to display the
Houston BBB Awards for Excellence it had won in the past and pressured other
regional BBBs into declining or revoking John Moore’s headquarter status in other
cities. The pleadings allege that Church Enterprises and the Houston BBB
Education Foundation participated in the conspiracy.

The second suit asserts causes of action not raised in first suit, including
violations of state antitrust law, codified in the Texas Free Enterprise Act; breach
of contract; unjust enrichment; violations of the Texas Deceptive Trade Practices
Act; and conspiracy to violate the TFEA and the DTPA. But the second suit
indisputably arises from the same nucleus of operative facts that gave rise to the first
suit. The third element of collateral estoppel is satisfied by a showing that “the party
against whom the doctrine is asserted was a party or in privity with a party in the
first action.” Neely v. Comm'n for Lawyer Discipline, 976 S.W.2d 824, 827 (Tex.
App.—Houston [1st Dist.] 1998, no pet.). John Moore brought both the first and
second suits and thus was a party in both suits.

Our court in BBB | concluded that all of the claims in the first lawsuit were
“based on, relate[d] to, or . . . in response to” the Houston BBB’s exercise of its free
speech rights, thereby satisfying TCPA section 27.005(b). See BBB I, 441 S.W.3d
at 352-53. This court further held that the TCPA was not limited to speech directed

toward governmental participation. See id.
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The factual allegations in this case arise out of the same conduct that served
as the basis for the claims in BBB I. Thus, the panel made an express finding on the
merits as to the applicability of the TCPA to the facts alleged in both lawsuits.
Similarly, in the first suit, as it does here, John Moore argued that the business
exemption under TCPA section 27.010(b) prevented the TCPA from applying, but
the panel opinion in BBB | expressly held that the exemption did not apply. Id. at
354. These findings were essential to the judgment dismissing John Moore’s claims.
Accordingly, we hold that these findings in BBB | apply to this case and bar re-
litigation of the applicability of the TCPA.

Because the court in BBB | heard and expressly rejected John Moore’s
challenges to the applicability of the TCPA, we hold that John Moore is collaterally
estopped from asserting those same challenges in this suit. We further hold that its
claims for fraud and equitable relief are collaterally estopped, because these claims
were fully considered in BBB | and found against John Moore. See BBB I, 441
S.W.3d at 359 (rejecting fraud claim based on correspondence from Education

Foundation).
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D. The TCPA and John Moore’s Remaining Claims

At the outset, John Moore challenges the constitutionality of the TCPA,
arguing that its requirement that a plaintiff adduce “clear and specific evidence” to
avoid dismissal under the TCPA violates the Open Courts Provision of the Texas
Constitution and its right to trial by jury. The Houston BBB defendants respond that
the panel in BBB | expressly held that John Moore waived this issue; thus, John
Moore is collaterally estopped from raising its constitutional challenge again in this
suit. See BBB I, 441 S.W.3d at 352 n.1 (noting that constitutional challenge “was
waived due to failure to present it to the trial court). The Houston BBB further
argues that appellate courts have rejected the argument that the TCPA violates the
Texas Open Courts Provision and, further, that Texas law makes clear that the right
to a trial by jury is not absolute, but may be regulated by statute and rules of
procedure. See Black v. Jackson, 82 S.W.3d 44, 55 (Tex. App.—Tyler 2002, no
pet.) (affirming dismissal of plaintiff’s claims for failure to satisfy procedural
requirements implemented to limit frivolous lawsuits).

The BBB defendants cite no authority for the proposition that a finding of
waiver of an issue can collaterally estop litigation of the waived issue in a subsequent
proceeding. Thus, we examine the merits of John Moore’s constitutional challenge.
John Moore contends that the TCPA violates the Texas Constitution as applied to

the facts of this case, contending that the requirement that it adduce “clear and
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specific” evidence is a higher burden than that required to counter a motion for
summary judgment, because it does not allow for reasonable inferences and instead
requires direct evidence to support a claim. Thus, it contends, this language deprives
it of its right of access to the courts and to a trial by jury by imposing a higher burden
of proof than allowed to prove a claim at trial.

During the pendency of this appeal, however, the Texas Supreme Court
rejected that interpretation; it expressly held that the clear and specific evidence
standard under the TCPA does not require direct evidence of each essential element
of the underlying claim to avoid dismissal, but instead the evidence may encompass
circumstantial evidence and rational inferences. See Lipsky, 460 S.W. 3d at 591
(“Though the TCPA initially demands more information about the underlying claim,
the Act does not impose an elevated evidentiary standard or categorically reject
circumstantial evidence. In short, it does not impose a higher burden of proof than
that required of the plaintiff at trial.”). Accordingly, we reject John Moore’s
constitutional challenge.

With respect to its remaining claims against the Education Foundation and
Church Services, John Moore must adduce clear and specific evidence to support
each element of its claims in response to the motion brought under the TCPA. See
TEX. CIv. PRAC. & REM. CODE ANN. § 27.005(c). We address each of the remaining

claims in turn.
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1. Breach of contract, unjust enrichment, and
detrimental reliance

A breach of contract claim requires the existence of an enforceable contract
with definite terms. See T.O. Stanley Boot Co., Inc. v. Bank of El Paso, 847 S.W.2d
218, 221 (Tex. 1992). John Moore does not identify any evidence of an agreement
between it and either the Houston BBB, its Education Foundation, or Church
Services, or any material terms of any enforceable contract. Further, the court in
BBB I rejected John Moore’s contention that it detrimentally relied on any promises
made by the Education Foundation. See 441 S.W.3d at 35960 (rejecting contention
that letter from Education Foundation resulted in any actionable fraud or detrimental
reliance). John Moore is collaterally estopped from challenging that finding in this
suit, and it was essential to the judgment in BBB | dismissing John Moore’s fraud
claim. Because John Moore has not adduced evidence to support its breach of
contract, unjust enrichment, or detrimental reliance claims, we hold that they are
properly dismissed under the TCPA. See TeX. Civ. PRAC. & REM. CODE ANN.
§ 27.005(c).

2. DTPA

John Moore alleges that the Education Foundation and Church Services,
together with the other defendants, conspired to commit violations of the DTPA, by
causing “confusion and misunderstanding by authorizing [John Moore] to display

and advertise the BBB Awards for Excellence and then retrospectively applying a
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rule change prohibiting said display and advertisement.” The specific allegations
against the Education Foundation are that its executive director authorized John
Moore to “prominently display the [BBB] Award for Excellence name and logo on
all of John Moore’s mediums of advertising” and “encouraged award recipients to
prominently advertise its name and logo in order to increase the interest of local
businesses and consumers in its awards competition.” As a result, John Moore
contends, it spent “millions of dollars advertising with the Awards of Excellence.”
As the defendants note, however, Valentine’s affidavit in the federal court
lawsuit evidences his agreement to discontinue use of the BBB trademark and logo
to obtain dismissal of that suit; John Moore proffers no evidence that its removal of
the BBB trademark and logo to end the federal court suit caused confusion about the
sponsorship or approval of John Moore’s services. Ultimately, John Moore itself
agreed to remove the BBB logo and trademark from John Moore’s advertising.
Thus, we conclude that John Moore did not adduce evidence in support of its claim
under the DTPA that either of these defendants caused or conspired to cause a
violation of the sponsorship and approval provisions of the DTPA. See TEX. Bus.
& CoMm. CoDE ANN. 8§ 17.46 (b)(2) & (5) (West Supp. 2015). In addition, John
Moore does not direct us to any evidence that it is a “consumer” who sought to
acquire goods by purchase or lease, as required by the DTPA. Id. §17.45(4).

Accordingly, we hold that its DTPA claim is properly dismissed under the TCPA.
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3. State Law Antitrust Claims and the Texas Free
Enterprise Act

John Moore has pleaded (1) restraint of free trade in violation of the Texas
Free Enterprise Act Section 15.05(a); and (2) conspiracy to monopolize and
attempted monopolization in violation of section 15.05(b). See id. § 15.05(a), (b)
(West 2011). Section 15.05(a) provides: “Every contract, combination, or
conspiracy in restraint of trade or commerce is unlawful.” Id. § 15.05(a). Section
15.05(b) provides: “It is unlawful for any person to monopolize, attempt to
monopolize, or conspire to monopolize any part of trade or commerce.” Id.
§ 15.05(b).

Under the Act, a plaintiff may sue if its business or property has been injured
by reason of any conduct declared unlawful under the Act. See id. In other words,
a plaintiff must demonstrate standing to sue with evidence of (1) an injury to the
plaintiff proximately caused by the defendant’s unlawful conduct; (2) antitrust
injury; and (3) that it is the proper plaintiff to challenge the anticompetitive behavior.
See In re Mem’l Hermann Hosp. Sys., 464 S.W.3d 686, 709 (Tex. 2015). In this
case, John Moore pleaded that it incurred “damages to business or property as John
Moore was unable to provide services to potential customers. . .. In other words,
John Moore had fewer sales and less profits than it otherwise would.”

In its brief, John Moore contends that the Houston BBB violated section

15.05(a) by forming a trade association that (1) restrained trade in the markets for
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home repair and renovation and for trade association memberships and services; and
(2) imposed a “horizontal non-price restraint” by isolating John Moore from its
competitors. It contends that the Houston BBB’s business reviews and ratings
reflect its business for “trust” and that it “lends that trust to businesses by giving
those businesses positive reviews and ratings under its trademark.” Thus, it
contends, the “tying product is consumer trust in the Houston BBB trademark,”
which it ties with membership in the Houston BBB.

John Moore’s briefing does not specifically address Church or the Education
Foundation. In its petition, John Moore alleges that Church Services and the
Education Foundation “unlawfully conspired” with the Houston BBB and the other
defendants to prevent John Moore from “becom[ing] a member of and receiv[ing]
ratings from any Better Business Bureau other than the Houston BBB” for the
improper purpose of damaging John Moore’s ability to compete “in the home repair
and renovation market so that its competitors (specifically Church Enterprises) could
gain market share without competing on an even playing field.” But John Moore
points to no evidence supporting its claim there was any agreement to restrain trade
in violation of Section 15.05(a). See Aquatherm Indus. Inc. v. Fla. Power & Light
Co., 145 F.3d 1258, 1262 (11th Cir. 1998) (“It is fundamental that a plaintiff
establish an agreement between two or more persons to restrain trade; unilateral

conduct is not prohibited . . . .”); see also Mem’l Hermann, 464 S.W.3d at 708-09
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(noting that federal antitrust law informs application of Texas Free Enterprise Act).
John Moore adduces no evidence of anticompetitive conduct by the Houston BBB
to require others to follow its recommendations regarding local businesses; ratings
without constraints that require others to base market decisions on them are not
evidence of a restraint of trade. Consol. Metal Prods., Inc. v. Am. Petroleum Inst.,
846 F.2d 284, 292 (5th Cir. 1998) (“A trade association that evaluates products and
Issues opinions, without constraining others to follow its recommendations, does not
per se violate section 1 when, for whatever reason, it fails to evaluate a product
favorably to the manufacturer.”).

In addition, John Moore does not point to any evidence of injury or damage
that it sustained—that it suffered a loss in market share or any adverse effect because
it stopped using the BBB trademark in its advertising and was no longer a member
of the organization. Regarding damages, John Moore’s brief states: “Indeed,
without membership and facing scathing reviews and an ‘F’ rating, John Moore’s
call volume (and associated revenue) fell 13%.” But John Moore offers no evidence
that its lack of membership or negative rating caused its decline in call volume or
that the Houston BBB ratings affected John Moore’s share of the Houston market.
It also does not offer evidence that the Houston BBB’s alleged restraint of trade had
any adverse effect on competition for home services in the Houston market.  See

DeSantis v. Wackenhut Corp., 793 S.W.2d 670, 688 (Tex. 1990) (no violations of
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state antitrust law when plaintiff offered no evidence of relevant market or
anticompetitive effect in that market). Because John Moore has not directed us to
any evidence of a restraint that required consumers or others to heed the Houston
BBB’s ratings or of any antitrust injury that it sustained as a result of the conspiracy,
nor to any evidence of adverse effect on competition in the Houston market, either
among entities that promote consumer ratings or among home services companies,
we hold that dismissal was appropriate under the TCPA.

John Moore’s claim under section 15.05(b) fails for similar reasons. On
appeal, it limits its claim to attempted monopolization. To prove a claim of
attempted monopolization, a plaintiff must show: (1) that the defendant has engaged
in predatory or anticompetitive conduct; (2) a specific intent to monopolize; and
(3) a dangerous probability of achieving monopoly power. See Spectrum Sports,
Inc. v. McQuillan, 506 U.S. 447, 456, 113 S. Ct. 884, 890-91 (1993).

John Moore alleges that the Education Foundation and Church Services
engaged in a conspiracy that attempted to monopolize “the market[] for consumer
trust, for membership in similar trade organizations, and for mediation of consumer
complaints (by the Houston BBB) and in the market for home repair and renovation
services (by Church Enterprises).” John Moore offers no parameters of these
markets or any evidence of relative market share for any of them. John Moore claims

that Chris Church “was a key player in convincing the Membership Committee to
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revoke John Moore Renovation’s membership,” pointing to an email from Church
in which Church states, “I truly will help in this situation, I see the issue,” and “I
have some thoughts on not only solving this problem but also keep[ing] this from
occurring in the future.”

Evidence of Church’s opposition to John Moore’s membership in the Houston
BBB, however, is not tantamount to evidence of participation in a conspiracy to
monopolize a market. Evidence of ill will among competitors, without more, is not
evidence of anticompetitive behavior. See Aquatherm, 145 F.3d at 1262; Brooke
Grp. Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 225, 113 S. Ct.
2578, 2589 (1993) (“Even an act of pure malice by one business competitor against
another does not, without more, state a claim” under the antitrust laws). John Moore
also relies on the BBB’s decision to cancel its advertising cooperative because that
decision “made small businesses less competitive.” John Moore, however, cites no
authority for the proposition that a nonprofit must provide an advertising cooperative
or else will have engaged in anticompetitive conduct. Nor does John Moore attempt
to quantify the markets that it defines, the participants in those markets, or the market
share of any participant. It has not adduced evidence of any decrease in its own
market share. Accordingly, we hold that John Moore has not adduced evidence of
any predatory intentional conduct that has resulted in a dangerous possibility of

monopoly power residing in the Houston BBB.
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For these reasons, we hold that John Moore has not adduced clear and specific
evidence of its claims against the Houston BBB Education Foundation and Church
Services for a conspiracy to violate the TFEA.

CONCLUSION

We hold that the TCPA requires dismissal of John Moore’s claims against the
Houston BBB, its president, and its board, as barred by res judicata, and the claims
against Church Enterprises and the Houston BBB Education Foundation as barred
by collateral estoppel or because evidence is lacking as to one or more elements. We
therefore reverse the automatic denial of the motion to dismiss by operation of law
and remand the case to the trial court for the trial court to award court costs,
reasonable attorney’s fees, and other expenses incurred by the appellants in
defending themselves against John Moore’s legal action, and impose sanctions on
John Moore as the trial court determines sufficient to deter John Moore from

bringing similar actions. See TEX. Civ. PRAC. & REM. CODE ANN. 8§ 27.009(a).

Jane Bland
Justice

Panel consists of Justices Keyes, Bland, and Massengale.

Justice Massengale, dissenting.
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