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On Appeal from the 333rd District Court 

Harris County, Texas 

Trial Court Case No. 2006-76611 
 

 

MEMORANDUM OPINION 

This is an appeal from the dismissal of 106 individual silica products-liability 

cases. The appellants are sandblasters who allege personal injury from exposure to 

silica in their workplaces. The appellees are manufacturers, producers, designers, 

distributors, and sellers of silica-related products. The multidistrict litigation pretrial 

court sustained objections to the sandblasters’ medical reports on various grounds, 
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including the failure to produce documentation required under Civil Practice and 

Remedies Code Section 90.004(a)(4). As a result of the sandblasters’ failure to serve 

medical records in compliance with Chapter 90 of the Civil Practice and Remedies 

Code, the trial court dismissed the cases without prejudice, as mandated by 

Section 90.010(d-1).  

On appeal, the sandblasters present various constitutional challenges to the 

dismissal of their claims pursuant to Chapter 90. However, they have failed to 

challenge the constitutionality of the medical-record production requirement of 

Section 90.004(a)(4). Nor have they presented any other argument that it was error 

to dismiss their claims for failure to satisfy Section 90.004(a)(4).  Because the trial 

court’s ruling on this point is sufficient to sustain the dismissal of their claims, the 

sandblasters’ constitutional challenges are waived, and we cannot address their 

merits. We affirm the judgment of the trial court.  

I 

The sandblasters’ individual lawsuits were pending in 2005 when the 

Legislature enacted Chapter 90 of the Civil Practice and Remedies Code. TEX. CIV. 

PRAC. & REM. CODE §§ 90.001–.012; Act of May 16, 2005, 79th Leg., R.S., ch. 97, 

§ 1, 2005 Tex. Gen. Laws 169. Pursuant to the statute, the individual cases were 

transferred to a MDL pretrial court, see TEX. CIV. PRAC. & REM. CODE § 90.010, 

pending the submission of medical reports. See id. § 90.004. In 2005, a checklist for 
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medical reports and documentation was filed in the MDL pretrial court and approved 

by the trial judge, providing guidance to the sandblasters in satisfying the statutory 

requirements.  

In 2013, the Legislature amended Section 90.010 to mandate dismissal of 

silica cases that had been on file since before the 2005 enactment of Chapter 90 and 

in which compliant medical reports had not been submitted.1 Such dismissals are 

without prejudice to the right to file a subsequent action seeking damages arising 

from a silica-related injury, see id. § 90.010(l), and any such subsequently refiled 

action is treated for purposes of determining the applicable law as if that claimant’s 

action had never been dismissed. Id. § 90.010(n). 

In March 2016, the sandblasters submitted medical reports in an attempt to 

satisfy the requirements of Chapter 90. Appellees filed both general objections and 

plaintiff-specific objections to the medical reports. They argued, among other 

grounds, that the reports did not comply with Chapter 90. Among the arguments was 

                                                 
1  Civil Practice and Remedies Code Section 90.010(d-1) provides:  

 

Beginning on September 1, 2014, the MDL pretrial court shall 

dismiss each action for . . . a silica-related injury that was 

pending on August 31, 2005, unless a report was served on or 

after September 1, 2013, that complies with Section 90.003, 

Section 90.004, or Subsection (f). The MDL pretrial court shall 

provide for the dismissal of such actions in a case management 

order entered for that purpose. All actions for a silica-related 

injury shall be dismissed on or before August 31, 2015. . . . 
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a general objection that the sandblasters failed to produce all the testing 

documentation required by the statute. Appellees further alleged that the 

sandblasters destroyed or failed to preserve this evidence. They moved to dismiss 

the sandblasters’ claims.  

The sandblasters responded with a challenge to the constitutionality of various 

parts of Chapter 90 for various reasons. These contentions included arguments that 

certain provisions are unconstitutionally vague and oppressive, and that they violate 

the Texas Constitution by applying retroactively. 

The MDL pretrial court held hearings on the objections to the medical reports. 

As to each of the sandblasters, the court overruled one of the general objections 

relating to the untimeliness of the court’s review of the reports, and it expressly 

sustained “all remaining objections by the Defendants to this Plaintiff’s Medical 

Report,” finding that each one failed to comply with Chapter 90. The MDL pretrial 

court dismissed each sandblaster’s silica-related claims, without prejudice, pursuant 

to Section 90.010(d–1).  

The sandblasters appeal.  

II 

Chapter 90 requires claimants asserting silica-related injuries to include 

specified testing documentation when they serve their medical reports on each 
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defendant.2 The general objections to these claimants’ medical reports alleged that 

the reports were not accompanied by the necessary testing documentation because 

they failed to include all “error codes and pulmonary function test data,” as required 

by the statute. Many of the specific objections to the sandblasters’ medical reports 

reiterated this claim. The appellees further alleged spoliation, asserting that the 

sandblasters had admitted to destroying the testing documentation for almost all of 

the reports.  

                                                 
2  Civil Practice and Remedies Code Section 90.004(a)(4) provides:  

 

A claimant asserting a silica-related injury must serve on each 

defendant a report by a physician who is board certified in 

pulmonary medicine, internal medicine, oncology, pathology, or, 

with respect to a claim for silicosis, occupational medicine and 

whose license and certification were not on inactive status at the 

time the report was made that: 

 

. . . .  

 

(4) is accompanied by copies of all ILO 

classifications, pulmonary function tests, including 

printouts of all data, flow volume loops, and other 

information demonstrating compliance with the 

equipment, quality, interpretation, and reporting standards 

set out in this chapter, lung volume tests, diagnostic 

imaging of the chest, pathology reports, or other testing 

reviewed by the physician in reaching the physician’s 

conclusions. 
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The sandblasters did not challenge the constitutionality of this aspect of 

Chapter 90 in the MDL pretrial court. Nor do they challenge on appeal the dismissal 

of their claims based on this objection to the adequacy of their medical reports.  

Appellees argue that among the numerous legal arguments made in the trial 

court, the dismissal of the sandblasters’ claims was independently justified by the 

destruction of and failure to produce documentation required by 

Subsection 90.004(a)(4). They further contend that because appellants have not 

challenged the constitutionality of 90.004(a)(4), this Court need not address any of 

the constitutional questions presented on appeal.  

To prevail on appeal, an appellant must attack all independent grounds 

supporting a judgment. See, e.g., Nobility Homes of Tex., Inc. v. Shivers, 557 S.W.2d 

77, 83 (Tex. 1977); City of Deer Park v. State ex rel. Shell Oil Co., 275 S.W.2d 77, 

84 (Tex. 1954); Britton v. Tex. Dep’t of Criminal Justice, 95 S.W.3d 676, 681 (Tex. 

App.—Houston [1st Dist.] 2002, no pet.). If the appellant fails to do so, the appellate 

court must “accept the validity of that unchallenged independent ground” and affirm 

the judgment. Britton, 95 S.W.3d at 681–82. Additionally, if a controversy may be 

resolved on a nonconstitutional ground, then prudence generally requires that the 

appellate court rest its decision on that ground and refrain from unnecessarily 

deciding any “ancillary” constitutional questions presented. VanDevender v. Woods, 

222 S.W.3d 430, 432–33 (Tex. 2007).  
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Other than refuting a separate and distinct spoliation allegation relating to the 

testing data underlying their medical reports, the sandblasters never responded to 

appellees’ remaining objections to the reports under Subsection 90.004(a)(4). The 

sandblasters argue for the first time in their reply brief that, under the terms of the 

court-approved checklist, they were not obligated to produce documentation related 

to pulmonary function tests demonstrating compliance with Chapter 90 standards 

because such documents had not been reviewed by physicians in reaching their 

conclusions as to each claimant’s medical condition. Because the sandblasters’ 

opening brief did not assign error to the ruling sustaining appellees’ objections under 

Section 90.004(a)(4), we conclude that the argument is waived. See, e.g., N.P. v. 

Methodist Hosp., 190 S.W.3d 217, 225 (Tex. App.—Houston [1st Dist.] 2006, pet. 

denied) (“An issue raised for the first time in a reply brief is ordinarily waived.”); 

see also TEX. R. APP. P. 38.1(i).  

One other constitutional argument mentioned in appellants’ brief requires 

mention, because if successful it would undermine the application of Chapter 90 in 

these cases. In their last issue, the appellants assert that the dismissal of their cases 

would be an “unconstitutional retroactive taking” in violation of Section 16 of the 

Texas Bill of Rights.3 We conclude this four-page argument is waived due to 

                                                 
3  “No bill of attainder, ex post facto law, retroactive law, or any law impairing 

the obligation of contracts, shall be made.” TEX. CONST. art. I, § 16. 
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inadequate briefing. TEX. R. APP. P. 38.1(i). The brief contains no argument that 

dismissal of the cases constitutes an unconstitutional taking, but instead suggests 

unconstitutional retroactivity because the appellants would be prejudiced by the 

dismissal of their cases, and dismissal purportedly would destroy the “claimed 

purpose of the law.”4 While inviting us to invalidate a statute as applied to over 100 

claimants, the brief entirely fails to engage the complex legal analysis that would be 

required to determine that the statute is unconstitutionally retroactive, which requires 

consideration of the dual purposes of the prohibition against retroactivity—

protection of “the people’s reasonable, settled expectations” and against “abuses of 

legislative power”—in light of three factors: “the nature and strength of the public 

interest served by the statute as evidenced by the Legislature’s factual findings; the 

nature of the prior right impaired by the statute; and the extent of the impairment.” 

Robinson v. Crown Cork & Seal Co., Inc., 335 S.W.3d 126, 139, 145 (Tex. 2010). 

Merely asserting that the appellants are prejudiced by the operation of the law and 

                                                 
4  See Act of May 16, 2005, 79th Leg., R.S., ch. 97, § 1, 2005 Tex. Gen. Laws 

169 (“It is the purpose of this Act to protect the right of people with impairing 

asbestos-related and silica-related injuries to pursue their claims for 

compensation in a fair and efficient manner through the Texas court system, 

while at the same time preventing scarce judicial and litigant resources from 

being misdirected by claims of individuals who have been exposed to asbestos 

or silica but have no functional impairment from asbestos-related or silica-

related disease.”). 
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contending that the statute has failed to achieve its stated public-policy purpose is 

inadequate to present this issue for our review. 

Because the MDL pretrial court sustained appellees’ objections under 

subsection 90.004(a)(4), and the sandblasters have failed to challenge that ruling on 

any ground, constitutional or nonconstitutional, we affirm the judgments of the trial 

court without reaching the constitutional challenges. See VanDevender, 222 S.W.3d 

at 432–33; Nobility Homes, 557 S.W.2d at 83.  
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