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OPINION

Appellant was convicted of possessing a fraudulent prescription form. See
Tex. Health & Safety Code § 481.129(c)(2). The question on appeal is whether the
trial court abused its discretion by refusing to suppress the form, which was

discovered during the warrantless search of a vehicle. Because the record supports

a finding that the search was performed in the legitimate interests of officer safety,

we conclude that the trial court did not abuse its discretion. We therefore affirm the

trial court’s judgment.



BACKGROUND

Police were conducting surveillance in a high-crime area where there had
been recent reports of drug activity. An undercover officer saw appellant drive to
an area gas station, where he was flagged down by several men who were unkempt
and described as being either homeless or “street guys.” Appellant spoke briefly
with the men, and then he drove away. He did not enter the gas station or purchase

any gas.

The undercover officer decided to follow appellant because his actions had
raised suspicions about a possible drug transaction. During his pursuit, the
undercover officer witnessed appellant make two lane changes, and on neither
occasion did he use an appropriate signal. The undercover officer reported the
traffic violations to a marked patrol unit, which had been waiting nearby to assist

in the investigation.

The marked patrol unit approached appellant’s vehicle with lights and siren
engaged. The undercover officer, who by this time had moved to an adjacent lane,
saw appellant panic and reach towards the center console. The undercover officer
advised the marked patrol unit to proceed with caution because of appellant’s

panicked behavior.

After appellant pulled his vehicle over, a uniformed officer in the marked
patrol unit saw that appellant “was still doing a lot of movement with the center
console and around the driver’s seat area.” Another uniformed officer saw that
appellant was actively ‘“fidgeting.” The officers ordered appellant out of the
vehicle and patted him down. No weapons were found on his person. Appellant

was then moved to the curb, without having been placed in handcuffs.



Still concerned for their own safety, the officers conducted a limited search
of the center console, where they found several fraudulent prescription forms, but
no weapons. The search was performed without a warrant and without appellant’s
consent. Appellant moved to suppress the forms, arguing that the officers had no
reason to search the inside of his vehicle on a routine traffic stop. The trial court

denied the motion without entering findings of fact and conclusions of law.
STANDARD OF REVIEW

We review a trial court’s ruling on a motion to suppress for an abuse of
discretion. See Lujan v. State, 331 S.W.3d 768, 771 (Tex. Crim. App. 2011). We
give almost total deference to a trial court’s determination of the historical facts
that are supported by the record, especially if the trial court’s findings are based on
an evaluation of credibility and demeanor. See Guzman v. State, 955 S.W.2d 85, 89
(Tex. Crim. App. 1997). We afford the same level of deference to a trial court’s
ruling on “application of law to fact questions” or “mixed questions of law and
fact” if resolution of those questions also turns on an evaluation of credibility and
demeanor. Id. Where, as here, the trial court did not make written findings, we
review the evidence in the light most favorable to the trial court’s ruling and
assume that the court made implied findings that are supported by the record and
that buttress its conclusion. See Carmouche v. State, 10 S.W.3d 323, 328 (Tex.
Crim. App. 2000). For pure questions of law, our review is de novo. See Amador v.
State, 221 S.W.3d 666, 673 (Tex. Crim. App. 2007).

GOVERNING LAW

The Fourth Amendment protects individuals from unreasonable searches and
seizures. See U.S. Const. amend. V. Warrantless searches are generally deemed
unreasonable unless an exception applies. See Hubert v. State, 312 S.W.3d 554,

560 (Tex. Crim. App. 2010). One such exception allows an officer in the course of
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a temporary detention, or “Terry stop,” to search a detainee for weapons if the
search is reasonably warranted for the officer’s safety or the safety of others. See
Terry v. Ohio, 392 U.S. 1, 27 (1968). In some circumstances, the right to conduct a
protective search may also extend to the interior of the detainee’s vehicle. See
Hoag v. State, 728 S.W.2d 375, 380 (Tex. Crim. App. 1987).

An officer may search a detainee’s vehicle if the officer has a reasonable
belief based on specific and articulable facts which, when taken together with the
rational inferences from those facts, reasonably warrant the officer’s belief that the
detainee is dangerous and the detainee may gain immediate control of a weapon.
See Michigan v. Long, 463 U.S. 1032, 1049 (1983). A protective search of a
vehicle must be limited to only those areas within the detainee’s immediate control
where a weapon may be placed or hidden. Id. The officer does not have to be
absolutely certain that the detainee possesses a weapon; the test is only whether a
reasonably prudent person in the circumstances would be warranted in the belief

that his safety or that of others was in danger. Id. at 1050.

If contraband other than weapons is discovered during the protective search
of a vehicle, the officer is not required to ignore it, and the Fourth Amendment

does not require its suppression. Id.
ANALYSIS

The record supports an implied finding that the officers had a reasonable
belief that appellant was dangerous. The evidence showed that the officers saw
appellant driving through a high-crime area, where they were specifically
investigating reports of increased drug activity. Appellant was flagged down at a
gas station, where he briefly conversed with several men who appeared to be
“street guys.” Appellant departed after a short time, without having conducted any

business with the gas station itself.



The undercover officer testified that drug dealers are known for flagging
people down on the streets, and based on the totality of the circumstances, the
undercover officer came to suspect that appellant had been involved in a drug
transaction. It was reasonable for the undercover officer to believe that appellant
may have been either a consumer or a supplier of drugs. Because the Court of
Criminal Appeals has recognized that “weapons and violence are frequently
associated with drug transactions,” it was also reasonable for the officers to believe
that appellant may have been armed. See Carmouche, 10 S.W.3d at 330 (quoting
United States v. Brown, 913 F.2d 570, 572 (8th Cir. 1990)).

The record also supports an implied finding that the officers reasonably
believed that appellant was keeping a weapon in his center console. When the
marked patrol unit was in pursuit, appellant started to panic and reach towards the
center console. Appellant also made furtive gestures even after he had parked his
vehicle. It would not have been unreasonable for the officers to believe that
appellant was concealing or accessing a weapon in the center console. See
Alexander v. State, 879 S.W.2d 338, 343 (Tex. App.—Houston [14th Dist.] 1994,
pet. ref’d) (protective search of vehicle was reasonable where driver was observed
“scrambling” under the seat after his encounter with police); see also Connecticut
v. Butler, 993 A.2d 970, 978-79 (Conn. 2010) (protective search of a center
console following a routine traffic stop was reasonable where the driver was
observed to have been making furtive movements toward the console, the driver
was in an area where drug trafficking was frequent, and there was other evidence

suggesting that the driver was involved in the drug trade).

Appellant contends that the protective search of his vehicle was
unreasonable because he “was not within reach of his car’s interior at the time

police searched his car.” Instead, he was sitting on the curb, far removed from the



center console and any weapons that may have been within it. The Supreme Court
rejected this proximity argument in Long. There, the Court recognized that a
detainee may still “break away from police control and retrieve a weapon from his
automobile.” See Long, 463 U.S. at 1051. Furthermore, if the detainee is not placed
under arrest, “he will be permitted to reenter his automobile, and he will then have
access to any weapons inside.” ld. at 1052. These concerns existed during
appellant’s investigative detention because he had not been handcuffed, arrested,
and securely placed in the back of a patrol car. The officers were engaged in an
Investigation “at close range,” and they were not required to “adopt alternate
means to ensure their safety in order to avoid the intrusion involved in a Terry

encounter.” Id.

Appellant also contends that his case is similar to Knowles v. lowa, 525 U.S.
113 (1998) and Arizona v. Gant, 556 U.S. 332 (2009), two cases in which the
Supreme Court held that the warrantless search of a vehicle was unreasonable. We
conclude that neither case is applicable. In Knowles, the Court reviewed a state
statute that authorized an officer to conduct a full search of a vehicle when the
driver had been cited, but not arrested, for a simple traffic violation. See 525 U.S.
at 115. The Court held that, during a routine traffic stop, a concern for officer
safety can justify certain “minimal” intrusions of the driver’s privacy, such as
ordering the driver out of the vehicle, but not the “considerably greater” intrusion

attending a full field-type search of the vehicle. Id. at 117.

Here, there was no “full-blown search” of appellant’s vehicle, so the central
holding in Knowles would not apply. The officers searched only the center console.
This limited protective search was specifically sanctioned in Knowles as one of the
lesser searches that may be performed in the interests of officer safety. Id. at 117—

18 (citing Long).



In Gant, the Court considered the scope of a warrantless vehicular search
that is incident to an arrest. See 556 U.S. at 335. There, police conducted a search
of a vehicle after the driver had been arrested for driving with a suspended license,
handcuffed, and locked in the back of a patrol car. Id. The Court determined that
the search could not be justified in the interests of officer safety because, at the
time of the search, the driver was not within reaching distance of his vehicle and he
posed no risk to the officers. Id. at 344, 348.

In this case, appellant had not been arrested at the time of the search, nor had
he been handcuffed, or locked securely in the back of a patrol car. He was just a
detainee in a Terry stop. Unlike the driver in Gant, appellant was in a position to
break away from police control and reenter his vehicle, where a weapon may have
been stashed. See Long, 463 U.S. at 1049.

Appellant’s case is also unlike two other cases arising out of the Houston
Courts of Appeals, Canales v. State, 221 S.W.3d 194 (Tex. App.—Houston [1st
Dist.] 2006, no pet.) and State v. Adam, No. 14-98-01268-CR, 1999 WL 997010
(Tex. App.—Houston [14th Dist.] Nov. 4, 1999, no pet.) (per curiam) (not
designated for publication). In Canales, two officers saw a car suspiciously parked
outside of a gas station late at night in a high-crime area. See 221 S.W.3d at 196.
One officer approached the driver’s side of the vehicle, and found torn pieces of a
cigar scattered on the ground. Id. at 197. The officer knew from his experience that
drug users would buy cigars, empty out their contents, and then fill them with
marijuana. 1d. While the officer was talking to the driver of the vehicle, who had
been sitting inside, the officer’s partner was standing on the passenger side, out of
view of the cigar pieces. Id. The partner unilaterally ordered the driver out of the

vehicle, allegedly because the driver had made a furtive movement near his seat.



Id. The first officer performed a protective frisk and the partner searched the seat,

where evidence of marijuana was found. Id.

The First Court of Appeals held that the search of the vehicle was
unreasonable because the record lacked specific and articulable facts showing that
the driver might be dangerous. Id. at 204. Only the first officer, the one who had
performed the protective frisk, testified during the suppression hearing, but he
never testified that he believed the driver to be dangerous or capable of gaining
immediate control of a weapon hidden inside the vehicle. 1d. at 203. The officer’s
partner, the one who had conducted the search of the vehicle, did not testify, and
the only evidence offered in support of his search was his observation of a furtive

movement, which courts have held to be insufficient by itself. Id. at 200, 204.

Appellant’s case contains much more evidence than Canales. All of the
officers involved in the investigation testified during appellant’s trial. Their
testimony established that appellant met with several men at a gas station under
circumstances that were reasonably suggestive of a drug transaction. The officers’
testimony also established that appellant panicked and reached for the center
console as he was being pulled over. This evidence justified a reasonable belief

that appellant might have had a weapon that he was prepared to use.

In Adam, a driver was pulled over for making an attempted U-turn in a farm
truck with a horse trailer in tow. See 1999 WL 997010, at *1. Officers suspected
that the driver was intoxicated, but the driver passed all field-sobriety tests. Id.
Before the driver could reenter the vehicle, the officers conducted a protective
search for weapons. Id. They found a small quantity of marijuana in the process.
Id.

The trial court suppressed the marijuana, and the State appealed to this court.

The State argued that the search was reasonable because “farm trucks commonly
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contain firearms” and one of the officers “had feelings of insecurity.” Id. at *5. We
rejected the generalization as “patently unreasonable,” and we held that the
officer’s subjective belief was wholly unsupported by specific and articulable facts

showing that the driver had posed a danger. Id. at *6.

Again, appellant’s case is very different. Many courts, including the Court of
Criminal Appeals, have recognized a common association between weapons and
drug transactions. See Carmouche, 10 S.W.3d at 330. The officers in this case
justifiably relied on such authority, and their own experience from the field, when
they decided to approach appellant with caution. Furthermore, the officers in this
case acted on more than just a hunch or a “feeling of insecurity” when they decided
to search the center console. The officers knew that appellant had panicked and
reached for the center console, unlike anything that was observed from the driver
in Adam. The officers could have reasonably believed that appellant had a weapon

in that center console.
CONCLUSION

Having considered all of the specific and articulable facts in the record, and
the rational inferences from those facts, we conclude that the officers were capable
of reasonably believing that appellant was dangerous and that he might gain
iImmediate control of a weapon. Therefore, the officers’ protective search was
lawful under Long, and the trial court did not abuse its discretion by denying the

motion to suppress. The judgment of the trial court is affirmed.
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