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This case returns to us on remand from the Supreme Court of Texas.  

Appellants—approximately 4,000 former clients of George Fleming and Fleming 

& Associates (collectively, “the Fleming Firm”)—sued the Fleming Firm, claiming 

that it breached contractual and fiduciary duties.  Based on a jury verdict favorable 

to the Fleming Firm in a related case,2 the Fleming Firm moved for traditional 

 
1 See attached Appendix A for a list of all appellants in this appeal. 

2 Harpst v. Fleming, 566 S.W.3d 898 (Tex. App.—Houston [14th Dist.] 2018, no pet.). 
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summary judgment in this case, asserting affirmative defenses of collateral 

estoppel, waiver, and release.  The trial court granted the Fleming Firm’s summary 

judgment motion without stating reasons.  Appellants appealed to this court.   

We held that the Fleming Firm failed to establish conclusively its right to 

judgment as a matter of law on each affirmative defense, and thus we reversed and 

remanded the case for further proceedings.  As to the firm’s collateral estoppel 

defense in particular, we stated that the reason the Fleming Firm failed to carry its 

summary judgment burden was because the firm’s evidence, consisting of 

uncertified copies of a judgment and verdict in the related Harpst case, was not 

properly authenticated.  In so holding, we followed binding precedent from this 

court3 and persuasive authority from the First Court of Appeals.4 

The Fleming Firm appealed to the Supreme Court of Texas.  The Fleming 

Firm challenged our holding regarding the collateral estoppel defense, but not 

release or waiver.  The supreme court granted review and concluded that the trial 

court did not abuse its discretion by finding the documents authentic and 

competent as summary judgment evidence, reversed our judgment, and remanded 

the case to this court for consideration of the issue we previously did not reach—

whether the Fleming Firm was entitled to judgment as a matter of law on collateral 

estoppel grounds.   

Having now considered the parties’ arguments regarding the Fleming Firm’s 

collateral estoppel defense, we hold that the firm failed to conclusively establish its 

 
3 See Albert Lee Giddens, APLC v. Cuevas, No. 14-16-00772-CV, 2017 WL 4159263, at 

*4 (Tex. App.—Houston [14th Dist.] Sept. 19, 2017, no pet.) (mem. op.); Klein Indep. Sch. Dist. 

v. Noack, 830 S.W.2d 796, 798 (Tex. App.—Houston [14th Dist.] 1992, writ denied). 

4 See Anders v. Mallard & Mallard, Inc., 817 S.W.2d 90, 94 (Tex. App.—Houston [1st 

Dist.] 1991, no writ). 
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defense.  Accordingly, we reverse the trial court’s judgment and remand the case 

for further proceedings. 

Background 

A more extensive discussion of the facts underlying this appeal are set forth 

in prior opinions.5  We summarize only the relevant facts here.   

Appellants all used the prescription diet drug fen-phen,6 allegedly 

experienced heart problems as a result, and sought to hold the drug maker, Wyeth, 

legally responsible.  Due to the high number of potential claimants, a federal court 

certified a nationwide class action but also set forth certain procedures and 

requirements for individual suits.  Any claimant preferring to opt out of the 

nationwide class action and pursue an individual claim had to establish his or her 

eligibility to sue by undergoing an echocardiogram resulting in a “FDA-positive” 

reading.   

To facilitate this opt-out process, the Fleming Firm established a nationwide 

echocardiogram program—at an alleged cost of at least $20 million.  Appellants 

underwent echocardiograms, opted out of the certified class, and retained the 

Fleming Firm to assert their individual claims against Wyeth.  Ultimately, 

appellants, along with approximately 4,000 additional claimants, agreed to settle 

their claims against Wyeth for $339 million.  Each of the firm’s clients received a 

twenty-five page “settlement packet,” which explained the nature of the settlement 

 
5 See Wilson v. Fleming, 566 S.W.3d 410, 415 (Tex. App.—Houston [14th Dist.] 2018) 

(“Wilson I”), rev’d, 610 S.W.3d 18 (Tex. 2020) (per curiam); Harpst, 566 S.W.3d at 901-03; see 

also Fleming v. Kinney, 395 S.W.3d 917 (Tex. App.—Houston [14th Dist.] 2013, pet. denied); 

Fleming v. Curry, 412 S.W.3d 723 (Tex. App.—Houston [14th Dist.] 2013, pet. denied); 

Fleming & Assocs., L.L.P. v. Barton, 425 S.W.3d 560 (Tex. App.—Houston [14th Dist.] 2014, 

pet. denied); Fleming v. Kirklin Law Firm, P.C., No. 14-14-00202-CV, 2015 WL 7258700 (Tex. 

App.—Houston [14th Dist.] Nov. 17, 2015, no pet.) (mem. op.). 

6 “Fen-phen” is a combination of fenfluramine and phentermine. 
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and included a statement showing that particular client’s individual net settlement 

amount after deductions for attorney’s fees and client expenses.  One of these 

deducted expenses was for each client’s pro rata share of the nationwide 

echocardiogram program—i.e., not just the cost of each client’s own 

echocardiogram, but a portion of the aggregate cost to test tens of thousands of 

potential claimants, even those who ultimately did not receive a qualifying “FDA-

positive” reading. 

Appellants later sued the Fleming Firm, alleging that the firm wrongfully 

deducted these expenses from appellants’ settlements and misrepresented or 

concealed a number of material facts during the settlement process.7  Specifically, 

appellants alleged that the deduction for the echocardiogram program was 

impermissible under the terms of their fee agreements and, further, the Fleming 

Firm did not fairly and fully disclose to them the nature and extent of the 

deduction.  Appellants asserted claims for (a) breach of fiduciary duty/constructive 

fraud/suit for accounting, (b) breach of contract, (c) statutory theft, (d) conversion, 

(e) common-law and constructive fraud, and (f) unjust enrichment/money had and 

received.   

Following separate motions from both sides, the trial court selected a small 

group of plaintiffs to proceed to trial and severed the claims of those plaintiffs into 

a separate cause number.  The six plaintiffs in the severed cause (the “Harpst 

plaintiffs”) went to a jury trial on their contract and fiduciary duty claims.  The 

 
7 Appellants were not the only claimants to sue the Fleming Firm after the Wyeth 

settlement based on similar allegations of an improperly deducted expense.  In 2008, two years 

before appellants instituted the present suit, another group of approximately 600 former clients 

filed suit in cause number 2008-65396; styled Kinney, et al. v. Fleming; in the 215th Judicial 

District Court of Harris County.  A group of ten plaintiffs prevailed on a claim for breach of 

fiduciary duty after a jury trial, but that judgment was reversed on appeal.  See Fleming v. Kinney 

ex rel. Shelton, 395 S.W.3d 917, 920 (Tex. App.—Houston [14th Dist.] 2013, pet. denied).  
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jury found against the Harpst plaintiffs, finding that the firm complied with its 

fiduciary duty and did not fail to comply with the applicable fee agreements by 

deducting unreasonable expenses.  See Harpst, 566 S.W.3d at 903.  The trial court 

signed a take-nothing judgment in the Fleming Firm’s favor.8 

Following the judgment in Harpst, the Fleming Firm moved for traditional 

summary judgment against appellants (the approximately 4,000 non-severed 

plaintiffs), arguing that the Harpst jury findings and judgment collaterally estopped 

appellants’ claims or, alternatively, that appellants waived or released their claims 

against the firm.  To establish their collateral estoppel defense, the Fleming Firm 

attached uncertified copies of the jury verdict and final judgment from the Harpst 

case.  Appellants objected to those exhibits on lack of authentication and hearsay 

grounds, while also responding to the firm’s collateral estoppel defense on the 

merits.  The trial court overruled appellants’ objections, granted the Fleming 

Firm’s motion without specifying a reason, and dismissed all of appellants’ claims. 

On appeal, we sustained all of appellants’ dispositive issues.  Specifically, 

we held that the uncertified jury verdict and uncertified judgment in Harpst were 

not authenticated and could not support summary judgment in the firm’s favor on 

its collateral estoppel defense, see Wilson I, 566 S.W.3d at 416-18 (sustaining issue 

1); and, further, we held that the firm failed to establish its entitlement to judgment 

as a matter of law on waiver or release, see id. at 419-27 (sustaining issues 3 and 

4).  Because of the former conclusion, we did not address appellants’ second issue, 

in which they challenged the Fleming Firm’s collateral estoppel defense on the 

merits. 

The Fleming Firm sought review from the Supreme Court of Texas, 

challenging only the part of this court’s opinion regarding authentication of the 
 

8 The Harpst plaintiffs appealed, and we affirmed the judgment.  Id. 
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documents supporting collateral estoppel.  The supreme court granted review and 

held that the trial court did not abuse its discretion by finding the documents 

authentic, also without reaching the merits of the collateral estoppel issue.9  

Accordingly, the supreme court reversed and remanded the case to this court for us 

to consider the merits of the Fleming Firm’s collateral estoppel defense. 

Analysis 

The sole issue we must address is whether the Fleming Firm proved as a 

matter of law that appellants’ claims are barred by collateral estoppel. 

A. Collateral Estoppel  

The Fleming Firm contends that the Harpst judgment precludes appellants’ 

claims.  The preclusive effect of a judgment is determined by reference to claim 

preclusion and issue preclusion.  See Taylor v. Sturgell, 553 U.S. 880, 892 (2008).  

While federal courts refer to these doctrines collectively as “res judicata,” id., most 

Texas cases generally adhere to the term “collateral estoppel” when referencing 

and applying issue preclusion.  The doctrine of collateral estoppel precludes 

relitigation of ultimate issues of fact actually litigated and essential to the judgment 

in a prior suit.  Getty Oil Co. v. Ins. Co. of N. Am., 845 S.W.2d 794, 801 (Tex. 

1992); Tarter v. Metro. Sav. & Loan Ass’n, 744 S.W.2d 926, 927 (Tex. 1988).  

“The term ‘ultimate issue’ does not refer to a cause of action or a claim.”  Tarter, 

722 S.W.2d at 928; see also Haddock v. Gruber, No. 05-16-01113-CV, 2018 WL 

1417453, at *8 (Tex. App.—Dallas Mar. 22, 2018, pet. denied) (mem. op.).  

Collateral estoppel applies when the party against whom the doctrine is asserted 

had a full and fair opportunity to litigate the issue in the prior suit and lost.  See 

Quinney Elec., Inc. v. Kondos Entm’t, Inc., 988 S.W.2d 212, 213 (Tex. 1999); 

 
9 See Fleming v. Wilson, 610 S.W.3d 18, 22 (Tex. 2020) (per curiam). 
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Tarter, 744 S.W.2d at 927.  Collateral estoppel is designed to promote judicial 

efficiency, protect parties from multiple lawsuits, and prevent inconsistent 

judgments by precluding relitigation of issues.  Sysco Food Servs., Inc. v. Trapnell, 

890 S.W.2d 796, 802 (Tex. 1994).  

Collateral estoppel can be applied offensively or defensively.  Mann v. Old 

Republic Nat’l Title Ins. Co., 975 S.W.2d 347, 351 n.5 (Tex. App.—Houston [14th 

Dist.] 1998, no pet.).  Offensive collateral estoppel is used by a plaintiff “seeking 

to estop a defendant from relitigating an issue which the defendant previously 

litigated and lost in a suit involving another party.”  Fletcher v. Nat’l Bank of 

Commerce, 825 S.W.2d 176, 177 (Tex. App.—Amarillo 1992, no writ).  Defensive 

use of collateral estoppel is the opposite—that is, the defendant asserts collateral 

estoppel as an affirmative defense because the plaintiff previously litigated the 

issue and lost.  Id.  The Fleming Firm, the defendant here and in the Harpst trial, 

employs the doctrine defensively.  To invoke collateral estoppel successfully, a 

party must establish the following elements:  (1) the facts sought to be litigated in 

the second action were fully and fairly litigated in the first action; (2) those facts 

were essential to the judgment in the first action; and (3) the parties were cast as 

adversaries in the first action.  Eagle Props., Ltd. v. Scharbauer, 807 S.W.2d 714, 

721 (Tex. 1990); Mann, 975 S.W.2d at 350.  Whether collateral estoppel applies is 

a question of law for the court to decide.  Spera v. Fleming, Hovenkamp & 

Grayson, P.C., 25 S.W.3d 863, 870 (Tex. App.—Houston [14th Dist.] 2000, no 

pet.).   

B. Standard of Review 

In the present context, collateral estoppel is an affirmative defense and, 

therefore, the defendant asserting it has the burden of pleading and proving all 

elements necessary for the doctrine to apply.  Calabrian Corp. v. All. Specialty 
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Chems., Inc., 418 S.W.3d 154, 158 (Tex. App.—Houston [14th Dist.] 2013, no 

pet.); see also Tex. R. Civ. P. 94 (listing estoppel as affirmative defense).  The 

Fleming Firm sought to establish that collateral estoppel applied by way of a 

traditional summary judgment motion.  A movant for traditional summary 

judgment must prove that no genuine issue of material fact exists and that it is 

entitled to judgment as a matter of law.  Tex. R. Civ. P. 166a(c).  If the movant 

establishes its entitlement to judgment as a matter of law, the burden then shifts to 

the nonmovant to respond with evidence raising a genuine issue of material fact.  

See id.  If the nonmovant fails to show that a genuine issue of material fact exists, 

the moving party is entitled to judgment as a matter of law and the summary 

judgment should be granted.  See id.; Chau v. Riddle, 254 S.W.3d 453, 455 (Tex. 

2008) (per curiam).  However, if the movant fails in its initial summary judgment 

burden, then the burden to raise a material and genuine fact question never shifts to 

the nonmovant and summary judgment cannot be granted.  See Bujnoch v. Nat’l 

Oilwell Varco, L.P., 542 S.W.3d 2, 4 (Tex. App.—Houston [14th Dist.] 2017, pet. 

denied). 

We review the grant of summary judgment de novo.  Katy Venture, Ltd. v. 

Cremona Bistro Corp., 469 S.W.3d 160, 163 (Tex. 2015) (per curiam).  We review 

the evidence presented by the motion and response in the light most favorable to 

the nonmovant, crediting evidence favorable to the nonmovant if reasonable jurors 

could and disregarding contrary evidence unless reasonable jurors could not.  See 

Painter v. Amerimex Drilling I, Ltd., 561 S.W.3d 125, 130-31 (Tex. 2018). 

C. Application 

Appellants contend that the Fleming Firm did not establish conclusively any 

of the three elements to support its collateral estoppel defense.   
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1. Whether the facts sought to be litigated in this action were fully and 

fairly litigated in Harpst and were essential to the Harpst judgment  

According to the Fleming Firm, the Harpst jury found:  (1) the deduction of 

the challenged expenses was reasonable and complied with the terms of the fee 

agreements; (2) the Fleming Firm complied with its fiduciary duties; (3) the 

transactions were fair and equitable; (4) the firm acted in the utmost good faith and 

exercised the most scrupulous honesty; and (5) the firm fully and fairly disclosed 

all material information to the Harpst plaintiffs.  The Fleming Firm contends that 

these facts, found in the firm’s favor, are the same facts appellants seek to establish 

at trial, were fully and fairly litigated in Harpst, and “were essential to the Court’s 

judgment in Harpst, and will be essential to any judgment in [this case].”  

Material facts sought to be litigated in this action were fully and fairly 

litigated in the Harpst action.  The jury specifically found, inter alia, that the 

Fleming Firm fully and fairly disclosed all important information to plaintiffs 

concerning the transactions and that the firm did not fail to comply with the Harpst 

plaintiffs’ fee agreements by charging expenses that were unreasonable.  This court 

affirmed the Harpst judgment.  Harpst, 566 S.W.3d at 914.  Further, the Harpst 

judgment incorporated the jury’s findings by reference and thus were essential to 

that judgment.  We conclude that the first two elements of the Fleming Firm’s 

collateral estoppel defense are satisfied.  See, e.g., Wells Fargo Bank, N.A. v. 

Ballestas, 355 S.W.3d 187, 193 (Tex. App.—Houston [1st Dist.] 2011, no pet.) 

(record showed that issue of ownership of a promissory note was fully and fairly 

litigated in prior trial, for collateral estoppel purposes). 
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2. Whether appellants and the Fleming Firm were adversaries in the 

Harpst trial  

The parties direct most of their attention to collateral estoppel’s third 

element.  It is clear appellants were not parties to the Harpst trial, so the dispute is 

whether the Fleming Firm and appellants were “adversaries” in the Harpst trial.     

Generally, collateral estoppel may not be asserted against one who was not a 

party in the first case.  Amstadt v. U.S. Brass Corp., 919 S.W.2d 644, 652 (Tex. 

1996) (stating that people are not bound by a judgment in a suit to which they were 

not parties); City of San Antonio v. Cortes, 468 S.W.3d 580, 587 (Tex. App.—San 

Antonio 2015, pet. denied).  Applying collateral estoppel to close the courthouse 

door to a litigant who was not a party to the prior proceeding raises due process 

concerns.  See Taylor, 553 U.S. at 892.  The rule has exceptions, however, and 

Texas courts have held that, consistent with federal law, preclusion can apply so 

long as the party against whom collateral estoppel is asserted was either a party or 

was in privity with a party in the first action.  Sysco Food Servs., 890 S.W.2d at 

801-02.  “Due process requires that the rule of collateral estoppel operate only 

against persons who have had their day in court either as a party to the prior suit or 

as a privy, and, where not so, that, at the least, the presently asserted interest was 

actually and adequately represented in the prior trial.”  Benson v. Wanda 

Petroleum Co., 468 S.W.2d 361, 363 (Tex. 1971); see also Richards v. Jefferson 

Cty., Ala., 517 U.S. 793, 794 (1996) (“[I]t would violate the Due Process Clause of 

the Fourteenth Amendment to bind litigants to a judgment rendered in an earlier 

litigation to which they were not parties and in which they were not adequately 

represented.”) (citing Hansberry v. Lee, 311 U.S. 32, 37 (1940)). 

Privity connotes those who are in law so connected with a party to a 

judgment as to have such an identity of interest that the party to the judgment 
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represented the same legal right.  See Benson, 468 S.W.2d at 363.  The Supreme 

Court of Texas has stated that there is not a specific definition of privity that can be 

applied generally to all preclusion cases; instead, the circumstances of each case 

must be carefully examined.  Getty Oil, 845 S.W.2d at 800; Benson, 468 S.W.2d at 

363.  For the present purposes, “privity” exists if:  (1) a nonparty agrees to be 

bound by the determination of issues in an action between others; (2) a pre-existing 

substantive legal relationship governs a nonparty and a party to a judgment; (3) a 

party with the same interests adequately represents a nonparty in a prior action; 

(4) a nonparty assumes control over the litigation in the prior action; (5) a nonparty 

serves as proxy for a party to a prior action; or (6) a special statutory scheme 

expressly forecloses successive litigation by nonlitigants and claim preclusion is 

otherwise consistent with due process.  See Taylor, 553 U.S. at 893-95; Tejada v. 

Gernale, 363 S.W.3d 699, 708 (Tex. App.—Houston [1st Dist.] 2011, no pet.); see 

also Amstadt, 919 S.W.2d at 653 (noting at least three exceptions of control, 

adequate representation, and successors-in-interest); Getty, 845 S.W.2d at 800; 

Benson, 468 S.W.2d at 363.   

In its summary judgment motion, the Fleming Firm invoked the “adequate 

representation” basis for privity noted above.  It argued:  

Here, [appellants] share an identity of interest in the basic legal right 

that was the subject of Harpst.  They were all former clients of F&A 

represented by the same counsel, complaining similarly about the 

deduction of expenses from the settlement with Wyeth.  The pleadings 

of the Harpst [plaintiffs] and [appellants] are identical, alleging the 

same facts and causes of action.  The Harpst Plaintiffs are merely a 

randomly chosen subset of [appellants].  The Harpst [plaintiffs] and 

[appellants] are even represented by the same law firm.    

The circumstances cited, assuming their truth, are insufficient to entitle the 

Fleming Firm to judgment as a matter of law on collateral estoppel grounds based 
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on the theory that the Harpst plaintiffs adequately represented appellants’ interests 

in the Harpst trial.   

In Benson, two separate lawsuits were filed against Wanda Petroleum 

following an automobile collision involving one of Wanda Petroleum’s trucks.  

Benson, 468 S.W.2d at 362.  The two lawsuits were eventually consolidated but 

one plaintiff, Benson, took a voluntary non-suit.  Id.  The remaining plaintiff went 

to trial, where the jury delivered a defense verdict.  Id.  Benson then re-filed her 

suit against Wanda Petroleum, which invoked collateral estoppel and argued that 

the previous jury findings were binding on Benson.  Id.  The trial court granted 

Wanda Petroleum’s motion for summary judgment on collateral estoppel grounds, 

and the court of appeals affirmed.  Id. 

The supreme court, however, reversed.  The court stated that privity is not 

established by the mere fact that persons may happen to be interested in the same 

question or in proving the same state of facts.  Id. at 363.  Further, the court noted, 

Benson was not a party to the former action, did not participate or exercise control 

over the former action, and was not shown to have any beneficial interest in the 

recovery of damages sought in the former action.  Id. at 364. 

Relying on Benson, this court has reached a similar conclusion.  In Saqui v. 

Pride International, Inc., two sets of plaintiffs filed suit in federal court against the 

owner of an offshore drilling unit, asserting claims arising from the deaths of two 

workers, Barragan and Spinoso.  See Saqui v. Pride Int’l, Inc., No. 14-10-00540-

CV, 2011 WL 5056162, at *1 (Tex. App.—Houston [14th Dist.] Oct. 25, 2011, no 

pet.) (mem. op.).  The federal court dismissed without prejudice the Barragan 

plaintiffs’ lawsuit after their attorneys withdrew, and the court dismissed the 

Spinoso plaintiffs’ suit on forum non conveniens grounds.  Id. at *2.  The Barragan 

plaintiffs then filed suit in Texas state court, and the defendant moved for summary 
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judgment, arguing that, since the federal district court had previously dismissed the 

Spinoso plaintiffs’ lawsuit after determining Texas was an inconvenient forum, 

collateral estoppel barred re-litigation of that issue.  Id.  The trial court agreed, 

noting in its summary judgment order that—because the Barragan plaintiffs “were 

in a similar factual posture (same accident, facts) as the Spinoso Plaintiffs; had the 

same counsel; and are related by blood—the Court finds that [the Barragan 

plaintiffs] are in privity with the Spinoso parties.”  Id.  On appeal, this court 

reversed, concluding that those circumstances (same factual basis, same 

representation, and consanguinity) were insufficient to establish privity as a matter 

of law.  Id. at *2, 4-5. 

Benson and Saqui are not materially distinguishable from the present facts 

and the Fleming Firm does not contend otherwise.  As in those cases, appellants 

here and the Harpst plaintiffs sought redress for personal injuries based on the 

same claims and arising out of the same general facts—that the Fleming Firm 

wrongfully deducted expenses and failed to fully disclose material information 

during settlement.  Like the plaintiffs in Benson and Saqui, appellants—because 

they remained in the main case following severance—were not parties to the 

Harpst jury trial giving rise to the fact findings that the Fleming Firm argues are 

preclusive.  The Saqui court rejected the argument advanced by the firm here that 

representation of different parties by the same counsel in both proceedings 

supports a conclusion that the parties are privies.  See Saqui, 2011 WL 5056162, at 

*5. 

In addition, the firm did not raise any of the other privity theories in its 

summary judgment motion.  For example, it has not established as a matter of law 

that the Harpst plaintiffs represented appellants’ interests in the jury trial.  Nor has 

the firm established as a matter of law that, post-severance, appellants participated 
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in, exercised any control over, or had any right to do either, in the severed lawsuit 

or ensuing jury trial.  Nor has the Fleming Firm established as a matter of law that 

appellants had or would have had any beneficial interest in any recovery by the 

Harpst plaintiffs or vice versa.   

The courts in Benson and Saqui concluded that the movant invoking 

collateral estoppel had not conclusively established privity.  See Benson, 468 

S.W.2d at 363-64; Saqui, 2011 WL 5056162, at *4-5.  We follow the reasoning in 

these cases and conclude the same today.  A shared nexus of facts, allegations, and 

interest in the outcome of an earlier action, coupled with identical legal 

representation, without more does not establish as a matter of law that appellants 

and the Harpst plaintiffs were in privity for purposes of invoking defensive 

collateral estoppel. 

In its brief, the Fleming Firm does not dispute any of what we have just 

explained.  Instead, it argues that it conclusively proved collateral estoppel’s third 

element because appellants judicially admitted that they were in privity with the 

Harpst plaintiffs.  Appellants, the firm says, admitted that collateral estoppel binds 

them because they raised collateral estoppel in their live petition, and they filed 

their own summary judgment motion asserting the doctrine offensively to obtain a 

ruling that the firm was bound by the fact findings in the earlier Kinney case.   

A judicial admission is a clear, deliberate, and unequivocal assertion of fact 

which conclusively disproves a right of recovery or a defense and makes the 

introduction of other evidence on an issue unnecessary.  In re Estate of Guerrero, 

465 S.W.3d 693, 705 (Tex. App.—Houston [14th Dist.] 2015, pet. denied) (en 

banc); see also Anglo-Dutch Energy, LLC v. Crawford Hughes Operating Co., 

No. 14-16-00635-CV, 2017 WL 4440530, at *6 (Tex. App.—Houston [14th Dist.] 

Oct. 5, 2017, pet. denied) (mem. op.) (citing Horizon/CMS Healthcare Corp. v. 
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Auld, 34 S.W.3d 887, 905 (Tex. 2000)).  A judicial admission is a formal waiver of 

proof that dispenses with the production of evidence on an issue and bars the 

admitting party from disputing it.  Guerrero, 465 S.W.3d at 705.  As long as the 

statement stands unretracted, it must be taken as true by the court and jury; it is 

binding on the declarant and he cannot introduce evidence to contradict it.  Id.  

This rule is based on the public policy that it would be unjust to permit a party to 

recover after he has sworn himself out of court by a clear, unequivocal statement.  

Id.  A party’s pleadings or a counsel’s factual statements on behalf of a client may 

constitute judicial admissions.  See Horizon/CMS Healthcare, 34 S.W.3d at 905; 

Guerrero, 465 S.W.3d at 705.  To constitute a judicial admission, the statement 

must be:  (1) made in the course of a judicial proceeding; (2) contrary to a fact 

essential for the party’s recovery or defense; (3) deliberate, clear, and unequivocal; 

(4) in accordance with public policy if given conclusive effect; and (5) consistent 

with the opposing party’s theory of recovery.  Guerrero, 465 S.W.3d at 705-06.   

We first consider the firm’s argument that appellants judicially admitted 

they were in privity with the Harpst plaintiffs based on their live petition.  In their 

sixth amended petition, appellants alleged: 

Plaintiffs invoke the doctrine of Collateral Estoppel to estop the 

Defendants from relitigating all issues that Defendants lost in Kinney, 

et al vs. Fleming, et al, Cause No. 2008-65396, 215th District Court, 

Harris County, TX and including any severed actions from Cause No. 

2008-65396.[10]  Also, Plaintiffs invoke the doctrine of offensive 

Collateral Estoppel on all future court rulings. 

 
10 As noted above, in Kinney, a jury found that the Fleming Firm breached its fiduciary 

duty to another group of former clients by deducting the cost of the echocardiogram program 

from settlement payouts, but that judgment was reversed on appeal.  See Kinney, 395 S.W.3d at 

933.  Based on that jury verdict, appellants invoked the doctrine offensively in their pleading to 

collaterally estop the firm from relitigating any issue of fiduciary duty in this case. 
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This allegation is not a judicial admission of fact.  The pleading states 

nothing more than that appellants invoked offensive collateral estoppel, a legal 

theory.  The petition does not assert any factual allegations on the elements 

required to successfully assert collateral estoppel.  Nor is the statement consistent 

with the Fleming Firm’s collateral estoppel defense asserted in its summary 

judgment motion.  While both parties raised collateral estoppel, one asserted the 

doctrine offensively and the other defensively.  And they both sought to bind each 

other to a different nucleus of fact findings.  We disagree with the Fleming Firm 

that this and related statements are binding judicial admissions, obviating the 

firm’s burden to conclusively prove its collateral estoppel defense, including any 

showing of privity.  See ReadyOne Indus., Inc. v. Flores, 460 S.W.3d 656, 665 

(Tex. App.—El Paso 2014, pet. denied) (legal conclusion is not judicial 

admission); Neal v. Wis. Hard Chrome, Inc., 173 S.W.3d 891, 894 (Tex. App.—

Texarkana 2005, no pet.) (statement that plaintiff was not defendant’s employee 

for worker’s compensation purposes was a legal conclusion and was not binding 

judicial admission).   

The cases cited by the firm to support its position that appellants’ pleading 

constitutes a judicial admission involve different circumstances.  For example, in 

Anglo-Dutch Energy, LLC v. Crawford Hughes Operating Co., the court concluded 

that appellants’ statements in the trial court that they were parties to joint operating 

agreements foreclosed their later appellate argument that they were not parties to 

the agreements.  See 2017 WL 4440530, at *7.  Similarly, appellants who 

represented in the trial court that an assignment had occurred, Smith v. Saihat 

Corp., No. 14-14-00185-CV, 2015 WL 4141743, at *4 (Tex. App.—Houston [14th 

Dist.] July 9, 2015, no pet.) (mem. op.), or that a material and substantial change 

had occurred in a suit affecting the parent-child relationship, see Thornton v. Cash, 
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No. 14-11-01092-CV, 2013 WL 1683650, at *12 (Tex. App.—Houston [14th 

Dist.] Apr. 18, 2013, no pet.), were barred from disputing such facts on appeal.  All 

three cases involve representations of fact, not an intention to assert a legal theory. 

The Fleming Firm next argues that appellants judicially admitted that 

collateral estoppel applies because appellants filed their own motion for summary 

judgment, which sought a ruling that the firm was bound by the Kinney judgment 

under offensive collateral estoppel.11  These summary judgment filings, the firm 

argues, “judicially admit collateral estoppel.”  It directs us to Holy Cross Church of 

God in Christ v. Wolf, 44 S.W.3d 562, 568 (Tex. 2001), in which the supreme 

court found a judicial admission based on a summary judgment motion and 

response.  But that case too is distinguishable because the judicial admission was 

one of fact—whether a holder had accelerated a note.  See id. (“While accrual is a 

legal question, whether a holder has accelerated a note is a fact question to which 

parties may, and in this case did, agree.”).   

Moreover, that appellants at one time moved for summary judgment on 

offensive collateral estoppel based on the now-reversed Kinney verdict does not 

establish a judicial admission by them that they are bound by collateral estoppel to 

the Harpst verdict.  We conclude that appellants’ assertion of offensive collateral 

estoppel in their motion for summary judgment does not rise to the level necessary 

to constitute a judicial admission that the Fleming Firm’s theory of defensive 

collateral estoppel is established.  This is because:  (1) appellants’ motion for 

summary judgment does not contain a factual statement or statements establishing 

the elements of the firm’s defensive collateral estoppel theory; (2) the motion does 
 

11 Although appellants filed a summary judgment motion asserting offensive collateral 

estoppel based on the Kinney verdict, that issue was never adjudicated.  The trial court denied 

summary judgment, and this court ultimately reversed the Kinney judgment in 2013.  Kinney, 

395 S.W.3d at 920.  Once the Kinney judgment was reversed, it could not have formed the basis 

of an offensive collateral estoppel claim.  See Curry, 412 S.W.3d at 732.   
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not contain a statement contrary to a fact essential for appellants’ recovery, but 

rather contains statements consistent with appellants’ recovery; (3) the motion 

contains no clear and unequivocal statement that appellants would be bound by the 

jury’s findings in the Harpst trial (and in fact the motion was filed before the 

Harpst trial occurred); (4) the motion sought a judgment based on offensive 

collateral estoppel (seeking to bind the Fleming Firm to the Kinney verdict), which 

is not consistent with the Fleming Firm’s defensive collateral estoppel theory 

(seeking to bind appellants to the Harpst verdict);12 and (5) appellants’ motion 

sought a judgment holding the Fleming Firm liable; whereas, the Fleming Firm 

seeks a judgment relieving itself from liability.  Indeed, because whether collateral 

estoppel applies is a question of law, and the judicial admission doctrine focuses 

on admissions of fact, we disagree that appellants judicially admitted the firm’s 

defensive collateral estoppel theory in a motion for summary judgment.  See Wise 

Elec. Coop., Inc. v. Am. Hat Co., 476 S.W.3d 671, 715 & n.40 (Tex. App.—Fort 

Worth 2015, no pet.) (rejecting argument that party judicially admitted, in a motion 

for partial summary judgment, that collateral estoppel applied to lost-profit 

damages).  This case simply does not present a circumstance where appellants have 

formally waived proof and dispensed with the production of evidence on the issue 

whether they would be bound by the Harpst verdict.  See Guerrero, 465 S.W.3d at 

705. 

The Fleming Firm suggests that it makes little sense not to bind appellants to 

the Harpst judgment because the Harpst plaintiffs were chosen from the entire 

group and severed to proceed to trial first so that all parties could “get to the finish 

line in an economic way.”  Otherwise, it would unreasonably burden the judicial 

 
12 The Kinney verdict and the Harpst verdict are materially inconsistent.  Thus, the 

Fleming Firm seeks to bind appellants to a different and mutually exclusive set of facts from 

those to which appellants at one time sought to bind the firm. 
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system to try the claims of all 4,000 plaintiffs individually.  Of course, the same 

might have been said of the Kinney verdict before it was reversed.  Be that as it 

may, if avoiding unreasonable burdens on the judicial system was the original 

intent driving the motions to sever the Harpst plaintiffs and try those claims 

separately, the parties could have documented that understanding in an agreement 

and filed it with the court.  See Taylor, 553 U.S. at 893 (privity may exist if party is 

bound by agreement).  The Fleming Firm has not pointed us to such an agreement 

and did not base its summary judgment motion on the existence of one.  Moreover, 

the motions to select the Harpst plaintiffs and sever those claims for trial do not 

mention an agreement or understanding that the Harpst result would bind 

appellants.  Nor did the firm’s summary judgment motion argue that the trial court 

incorporated procedures during the Harpst action to safeguard appellants’ interests.  

See id. at 897-98.   

For these reasons, we conclude that the Fleming Firm has not shown 

conclusively that appellants are in privity with the Harpst plaintiffs, and therefore it 

failed to meet its initial summary judgment burden to establish the third element of 

collateral estoppel.  See Amstadt, 919 S.W.2d at 653; Getty, 845 S.W.2d at 800; 

Benson, 468 S.W.2d at 363-64; Saqui, 2011 WL 5056162, at *4-5.  Because the 

firm did not establish any other basis for privity, summary judgment on that 

affirmative defense is improper.   

We sustain appellants’ second issue.   

Conclusion 

We previously reversed the trial court’s judgment to the extent it granted 

summary judgment on waiver or release grounds.  See Wilson I, 566 S.W.3d at 

419-27.  We now reverse the trial court’s judgment to the extent it was granted on 

collateral estoppel grounds.  Because there is no other basis on which the trial 
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court’s judgment may stand, we reverse the court’s judgment and remand the cause 

for further proceedings. 

 

        

      /s/ Kevin Jewell 

       Justice 

 

 

 

Panel consists of Justices Jewell, Zimmerer, and Poissant. 
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