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CONCURRING OPINION

Allowing a judge to testify as a fact witness in a case when he has facts
directly relevant to the charged offense is accepted in Texas courts. See, e.g.,
Jackson v. State, No. 14-19-00739-CR, 2021 WL 3576151, at *1 (Tex. App.—
Houston [14th Dist.] Aug. 12, 2021, no pet.) (mem. op., not designated for
publication) (judge testified about incident where the defendant spit on him); Brock
v. State, 495 S.W.3d 1, 4 (Tex. App.—Waco 2016, pet. ref’d) (judge testified about
incident where the defendant threatened him). It is a clear abuse of discretion,

however, to allow a judge to testify as an expert witness in a case. See Joachim v.



Chambers, 815 S.W.2d 234, 238 (Tex. 1991) (“A judge who testifies as an expert
witness for a private litigant provides more than evidence; the judge also confers
the prestige and credibility of judicial office to that litigant’s position, just as a
judge who testifies to the litigant’s character.”); see also id. (allowing a judge to

testify as an expert puts the cross-examining lawyer in an awkward position).

In this case, the judge was testifying as a quasi-expert — he had no direct
knowledge of the facts underlying the criminal charge but had practiced for 20-
plus years near the post office where the altercation happened and visited it twice a
month. The testimony concerning the relative safety of this location was elicited
on rebuttal by the State in an attempt to contradict Appellant’s testimony that he
considered the area to be dangerous. Because the testifying judge had no unique
knowledge concerning the facts of the case itself, allowing him to testify as a judge
was an abuse of discretion. But Appellant did not specifically object to the witness
identifying himself as a judge; therefore, the relevant issue on appeal was not

preserved.

Further, the State’s case likely received a significant benefit by presenting
this information through a judge (who identified himself as a judge on the stand in
response to a question from the State). See id. at 238. Therefore, | cannot agree

with the majority that the testimony was harmless.

However, because the relevant objection was not preserved, | concur with

the majority that the judgment of the trial court should be affirmed.

/s/  Meagan Hassan
Justice

Panel consists of Chief Justice Christopher and Justices Wise and Hassan (Wise, J.,
majority).
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