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DISSENTING OPINION 

By failing to follow the procedure in Bledsoe v. State,1 the majority sure 

raises a lot of interesting questions: 

 
 1 Bledsoe, 178 S.W.3d 824 (Tex. Crim. App. 2005). 
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● Do the Texas Rules of Appellate Procedure authorize Texas intermediate 

appellate courts to change the practice mandated by Anders v. California by 

reclassifying a nonfrivolous error in the judgment as a “nonjudgment error” or 

“nonjudgment mistake” and thus something the intermediate appellate court can 

and should modify and as modified affirm?2 

● Is a restitution order that is a part of the “Judgment of Conviction by Jury” 

legally not a part of that judgment such that appointed counsel has no duty to the 

client to argue on appeal that the restitution order is nonfrivolous error?3 

● Is arguing on appeal that the trial court erred in ordering $442,422.30 in 

restitution an unethical frivolous argument under Anders that would subject 

appointed counsel to potential judicial sanctions and potential disciplinary action 

by the bar, even though this court must “fix” that unethical frivolous argument by 

using Texas Rule of Appellate Procedure 43.2(b) to classify it as “nonjudgment 

error”? 

● Although the majority does not make the argument, does the law dignify 

“fixing” a $442,422.30 “nonjudgment error” or “nonjudgment mistake” restitution 

order but not “fixing” one for $5.00, thus haggling over the amount?  

If it seems silly that we’re here, then I don’t disagree. But here we are.4 

 
 2 Anders, 386 U.S. 738 (1967); Tex. R. App. P. 43.2(b). 

 3 The first page of the “Judgment of Conviction” is attached to this dissenting opinion so 
there is no question where the mistake is. And appointed counsel actually did argue it was error: 
“Because the district court did not order restitution at the time it pronounced sentence, the 
inclusion of a restitution requirement in the written judgment was error.” 

4 Perhaps a more conventional phrasing of the legal mess unleashed by the majority 
might be: 
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Few, if any, opinions of the Supreme Court of the United States are so 

familiar to justices and staff attorneys at the courts of appeals as Anders v. 

California, 386 U.S. 738 (1967). And its holding is well known: 

 The constitutional requirement of substantial equality and fair 
process can only be attained where counsel acts in the role of an 
active advocate on behalf of his client, as opposed to that of amicus 
curiae. The no-merit letter and the procedure it triggers do not reach 
that dignity. Counsel should, and can with honor and without conflict, 
be of more assistance to his client and to the court. His role as 
advocate requires that he support his client’s appeal to the best of his 
ability. Of course, if counsel finds his case to be wholly frivolous, 
after a conscientious examination of it, he should so advise the court 
and request permission to withdraw. That request must, however, be 
accompanied by a brief referring to anything in the record that might 
arguably support the appeal. A copy of counsel’s brief should be 
furnished the indigent and time allowed him to raise any points that he 
chooses; the court—not counsel—then proceeds, after a full 
examination of all the proceedings, to decide whether the case is 
wholly frivolous. If it so finds it may grant counsel’s request to 
withdraw and dismiss the appeal insofar as federal requirements are 
concerned, or proceed to a decision on the merits, if state law so 
requires. On the other hand, if it finds any of the legal points arguable 
on their merits (and therefore not frivolous) it must, prior to decision, 
afford the indigent the assistance of counsel to argue the appeal. 

Id. at 744 (omitting footnote 3). 

 
Does the law allow appointed counsel for a convicted indigent defendant to file a 
brief that identifies “error” in the four-corners of the criminal judgment, call that 
an Anders brief, request permission to withdraw as counsel, and forward a copy of 
the brief to the indigent defendant to allow the defendant to raise any points on 
appeal? Can the appellate court conclude that the “nonjudgment error” warrants 
correction, correct that “nonjudgment error,” yet allow counsel to withdraw and 
deprive defendant of the right to counsel guaranteed by the federal and state 
constitutions throughout the entire proceeding in the court of appeals because the 
judgment contains no nonfrivolous error? 
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 Here, the majority identifies what I believe is nonfrivolous error in the 

judgment5, corrects that error, and allows appointed counsel to withdraw. In doing 

so, the majority cites Bledsoe v. State, yet does not follow it: 

When faced with an Anders brief and if a later pro se brief is filed, the 
court of appeals has two choices. It may determine that the appeal is 
wholly frivolous and issue an opinion explaining that it has reviewed 
the record and finds no reversible error. Anders, 386 U.S. at 744. Or, 
it may determine that arguable grounds for appeal exist and remand 
the cause to the trial court so that new counsel may be appointed to 
brief the issues. [Stafford v. State, 813 S.W.2d 503, 511 (Tex. Crim. 
App. 1991).] Only after the issues have been briefed by new counsel 
may the court of appeals address the merits of the issues raised. Id. at 
509–10 (quoting Anders, 386 U.S. at 744). 

Bledsoe v. State, 178 S.W.3d 824, 826–27 (Tex. Crim. App. 2005). 

It seems clear to me that we must follow the precedent of the Supreme Court 

of the United States and the Court of Criminal Appeals of Texas.6 Even though the 

majority “fixes” things for appellant, it does so while depriving appellant of the 

right to counsel for the duration of this appeal.7 No matter how well intentioned 

 
5 The majority studiously avoids labelling the mistaken restitution order that the majority 

proceeds to “fix,” suggesting that if we eliminate the word for whatever it is, then we won’t have 
to think about how it fits into Anders practice. 

 6 The majority cites a bunch of cases that do what the majority does, yet not even one 
engages the issue whether that action is permissible when appointed counsel files an Anders 
brief. Mere recitation of what a court did is not precedent. See In re Kholaif, 624 S.W.3d 228, 
230–31 (order), mand. dism’d, 615 S.W.3d 369 (Tex. App.—Houston [14th Dist.] 2020) (orig. 
proceeding) (discussing precedent). 

 7 If we make an error while modifying, and as so modified, affirming the “nonjudgment 
error,” then appellant will have no counsel who could point out that error in a motion for 
rehearing because we allowed that counsel to withdraw. I suppose if appellant can’t raise this 
“nonjudgment error” or “nonjudgment mistake” but we can and should “fix” it, then maybe it 
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this court is, that’s not the adversarial system guaranteed in the federal and state 

constitutions.8 

I dissent from this court’s judgment. I would abate the appeal and remand 

the case to the trial court for the limited purpose of appointing new appellate 

counsel for the indigent defendant to argue the appeal as required by the federal 

and state constitutions and precedent from the court of criminal appeals.9 

 

 

      /s/ Charles A. Spain 
       Justice 
 

Panel consists of Justices Jewell, Spain, and Wilson (Jewell, J., majority). 

Publish — Tex. R. App. P. 47.2(b). 

 

 

 
might make sense to some that appellant can’t tell us we didn’t do it right. To be clear, I don’t 
think that. 

 8 If appointed counsel had filed an appellant’s brief identifying the error in the restitution 
order as an issue or point on appeal and had not asked to withdraw as counsel, then I wouldn’t 
have a problem. But I just can’t accept the majority’s argument that this restitution-order 
nonfrivolous error cannot be raised by appellant in an issue or point, yet we can nonetheless 
“fix” it. I’m somewhat surprised the majority doesn’t criticize appointed counsel for mentioning 
the “error” at all. Supra note 3. 

 9 If the court of criminal appeals were to modify Bledsoe and hold that the proper 
procedure in this unusual situation is to deny appointed counsel’s motion to withdraw and order 
appointed counsel to file an appellant’s brief raising the error in the restitution order as an issue 
or point in that brief, then that’s fine by me.  
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