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MEMORANDUM CONCURRING OPINION

The employment agreement between Whitestone REIT and James
Mastandrea contains specific provisions defining their understanding of what
events will constitute cause for Whitestone to terminate Mastandrea’s employment.
The board voted to terminate Mastandrea under two of those provisions, which
permitted termination for cause if: he engaged in acts in violation of the

confidentiality provisions of Section 11; or, he “willfully, wantonly, and without



approval of the Board takes any action that he knows to be materially adverse to

the interest of the Company and its shareholder, collectively.”

Whitestone’s first argument in its motion for summary judgment was that
Mastandrea’s breach of contract claim must fail as a matter of law because the
board’s decision was based on facts reasonably believed to be true and was not
arbitrary, capricious, or illegal. According to Whitestone, its board alone is
authorized to determine when sufficient cause exists to terminate Mastandrea’s
employment under the agreement because “no employer gives up the fact-finding
prerogative in an employment contract, and juries are not to second guess the

factual bases for the employer’s termination decision.”

The employment agreement before us does not contain language supporting
Whitestone’s interpretation. Nowhere does the agreement provide that Whitestone
retains sole authority or discretion to determine when cause exists to terminate
Mastandrea, which as the majority observes materially distinguishes this case from
the Texas decisions Whitestone cites. We are duty-bound to construe the
agreement according to its unambiguous terms. See TotalEnergies Petrochemicals
& Ref. USA, Inc. v. Kinder Morgan Petcoke, LP, 658 S.W.3d 647, 663 (Tex.
App.—Houston [14th Dist.] 2022, pet. denied).

Tacitly acknowledging that the agreement contains no particular language
vesting in the board sole discretion to decide when Mastandrea has engaged in
conduct constituting cause for early termination of the agreement, Whitestone
urges that its understanding of the board’s power is implicit in the agreement. As |
appreciate the argument, Whitestone applies to the agreement what essentially
amounts to a form of the business judgment rule. In Texas, the business judgment
rule “generally protects corporate officers and directors, who owe fiduciary duties

to the corporation, from liability for acts that are within the honest exercise of their



business judgment and discretion.” Sneed v. Webre, 465 S.W.3d 169, 173 (Tex.
2015). It protects corporate officers and directors from being held liable to the
corporation for alleged breach of duties based on actions that are negligent,
unwise, inexpedient, or imprudent if the actions were “‘within the exercise of their
discretion and judgment in the development or prosecution of the enterprise in
which their interests are involved.”” Id. (quoting Cates v. Sparkman, 11 S.W. 846,
848-49 (Tex. 1889)). Whitestone seeks to rely upon a similar business concept to
protect itself from liability not to the company but to Mastandrea for breach of the

employment agreement.

Whitestone’s argument finds support in many states, just not in Texas. See
Restatement of Employment Law § 2.04 (2015) cmt. d and reporter’s notes thereto.
Section 2.04 of the Restatement, entitled “Cause for Termination of Employment
Agreements,” provides a default rule that governs when the parties have not
defined in their agreement their own understanding of what constitutes cause for
termination. ‘“When the parties agree to a definite term of employment or for an
indefinite term with a cause limitation on power to terminate, the reasonable
assumption is that the parties intend any cause requirement to be undisputed or
proven employee material breach, misconduct or malfeasance, or inability to
perform the work due to long-term disability; and do not intend also to permit
termination based on the employer’s reasonable, good-faith but erroneous belief
that there was cause for termination.” Id. cmt. d. This default rule views cause as
an objective concept and consistent with the understanding that a good-faith but
erroneous belief that early termination of a definite-term contract is justified is not

legally sufficient cause to terminate such an agreement.

Some states, however, have adopted a reasonableness test, which requires

only that a jury determine whether the employer acted in good faith in deciding



that there was cause for termination, not whether the factual bases for termination
actually occurred or whether they were proved by a preponderance. Id. cmt. d.
reporter’s note (citing Life Care Ctrs. of Am., Inc. v. Dexter, 2003 Wy. 38, 65 P.3d
385, 392 (2003); Thompson v. Associated Potato Growers, Inc., 2000 N.D. 95, 610
N.W.2d 53, 59 (2000); Gaudio v. Griffin Health Servs. Corp., 249 Conn. 523, 539-
40, 733 A.2d 197 (1998); Sw. Gas Corp. v. Vargas, 111 Nev. 1064, 901 P.2d 693,
701-02 (1995); Towson Univ. v. Conte, 384 Md. 68, 84-85 (2004);, Cotran v.
Rollins Hudig Hall Int’l, 17 Cal. 4th 93, 69 Cal. Rptr. 2d 900, 948 P.2d 412, 414
n.1 & 422 (1998); Baldwin v. Sisters of Providence in Wash., Inc., 112 Wash. 2d
127, 139, 769 P.2d 298, 304 (1989); Simpson v. W. Graphics, 293 Or. 96, 643 P.2d
1276 (1982); Kestenbaum v. Pennzoil Co., 108 N.M. 20, 27, 766 P.2d 280, 287
(1988)). So far, the Supreme Court of Texas has not weighed in on this national
conflict. Perhaps it should.

Separately, Whitestone included in its summary-judgment motion an
alternative argument to the effect that Mastandrea undisputedly breached the cited
provisions of the agreement. I reject this contention on the present record as does
the majority because Whitestone’s motion did not conclusively prove these
violations. Take the confidentiality clause, for example. Whitestone could
terminate Mastandrea for cause if he violated the agreement’s confidentiality

provisions. Section 11 of the agreement provides in relevant part:

11. Confidentiality; Non-Competition. Mastandrea acknowledges
that the business in which the Company is engaged is competitive and
that his employment with the Company has required and will require
that he have access to and knowledge of confidential and proprietary
information pertaining to the Company’s operations and its properties
(“Confidential Information™). Mastandrea shall not, during the term
of his employment hereunder or at any time thereafter, except in
connection with the performance of services hereunder or in
furtherance of the business of the Company, communicate, divulge, or

4



disclose to any other person not a trustee, officer, employee, or
affiliate of, or not engaged to render services to or for, the Company
or use for his own benefit or purposes any Confidential Information
that he has obtained from the Company during the term of his
Employment under this Agreement, except that this provision shall
not preclude Mastandrea from communication or use of Confidential
Information made known generally to the public by any party
unrelated to Mastandrea, or from making any disclosure required by
applicable law, rules, regulations, or court or govermmental or
regulatory authority order or decree provided that, if practicable,
Mastandrea shall not disclose any Confidential Information without
first giving the Company notice of intention to make that disclosure
and an opportunity to interpose an objection to the disclosure.
(Emphasis added).

I do not see that Whitestone’s motion for summary judgment attempted to
show that the rather broad exceptions in the confidentiality clause were not
invoked or did not apply as a matter of law. To be sure, Whitestone argued that
Mastandrea disclosed confidential information to “Company 2” before that
company executed a non-disclosure agreement and without first informing
Whitestone’s board. Whitestone cited several admissions by Mastandrea in
support of this breach, but the motion did not explain why, for example,
Mastandrea’s alleged disclosure could not have been “in connection with the
performance of services hereunder or in furtherance of the business of the

Company” as a matter of law.

With these thoughts, I concur in the judgment.

/s/ Kevin Jewell
Justice

Panel consists of Justices Jewell, McLaughlin, and Antd. (McLaughlin, J.,
majority)



