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I agree with the majority’s order to stay any trial on the merits in this lawsuit, pending 

this court’s decision on the arbitrability of this case.  However, I do not agree with the majority’s 

decision to permit the parties to continue with discovery.  I have found no case law where an 

appellate court has expressly allowed parties to continue discovery while granting a stay of all 

other judicial proceedings in this arbitration context.  I find that allowing discovery to proceed in 

this case would put one of the parties, the City, at risk of waiving its right to arbitration if they 

substantially invoke the judicial process by engaging in discovery.  See Perry Homes v. Cull, 258 

S.W.3d 580, 590 (Tex. 2008) (noting courts decide how much discovery constitutes party’s 

substantial invocation of judicial process, waiving its right to compel arbitration); see also In re 

Champion Technologies, Inc., 173 S.W.3d 595, 599 (Tex. App.—Eastland 2005, no pet.) (noting 
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courts should not force parties to litigate their dispute in trial court, through means such as 

discovery, when claims may ultimately be subject to arbitration).   

Even if such issue came to our court, I recognize this court may not be the court of last 

resort in determining whether the City has waived its right to arbitrate by engaging in “too 

much” discovery.  See Perry Homes, 258 S.W.3d at 590–91 (noting waiver of arbitration is 

decided on case-by-case basis).  Therefore, I disagree with the majority and believe a stay of all 

trial proceedings, including discovery, is the most appropriate and efficient way to prevent any of 

these issues from arising before this court’s determination on the arbitrability of this case. 

 

      Marialyn Barnard, Justice 
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