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MEMORANDUM OPINION
A jury convicted Ramiro Trevino Jr., appellant, of two counts of possession
of a controlled substance with intent to deliver. Trevino elected to have the trial
court assess his punishment and the trial court assessed his punishment at thirty
years on each count, to be served concurrently. On Count I, Trevino was charged

with possession of 400 grams or more of cocaine with intent to deliver, and on



Count Il, Trevino was charged with possession of 400 grams or more of heroin
with intent to deliver. Trevino appeals.*

Underlying Facts

According to the evidence in the record, on the evening of June 10, 2012,
Montgomery County Sheriff’s Deputy David Everton conducted a traffic stop of a
1999 model passenger bus traveling northbound on Highway 59 in Montgomery
County, Texas. Everton stopped the bus because it had a defective taillight and,
when he checked the vehicle’s out-of-state license plate number through his
onboard computer system, the vehicle description for that license plate did not
match the vehicle. The driver of the bus was Juan Vorrath, an employee of El
Expreso Bus Service. A number of the passengers on the bus were traveling from
Houston to Chicago.

Deputy Everton testified that he has special training relating to Drug
Trafficking Organizations (DTOs), and that such organizations often use major
corridors like Highway 59 and Interstate 45 to transport narcotics and contraband
that they then disperse throughout the United States. Further, the vehicles used by
the DTOs often are actually registered to third-parties, and the drugs are hidden in

either a natural or man-made compartment to avoid detection. Everton has found

'On appeal, Count | is docketed under No. 09-13-00072-CR and Count Il is
docketed under No. 09-13-00075-CR.



drugs or contraband in various areas of a vehicle, including windshield wiper
voids, brake lights, spare tires, head liners, and in objects inside the vehicle like
water bottles. The courier is often given limited information from the DTO, but
the courier knows that contraband or narcotics is being transported. The courier is
paid a fee to watch the load, make sure no one tampers with it, and confirm that it
gets to its destination. According to Montgomery County Sheriff’s Department
Detective Jeffrey Scott Spencer, who is assigned to the Narcotics or Special
Investigation Unit, the DTOs are made up of a network of individuals that may or
may not know each other, but all of the individuals are working together to
transport and distribute drugs and contraband.

When Deputy Everton stopped the bus, Vorrath, the bus driver, opened the
door to the bus to speak to Everton. Everton noticed that the driver kept his hands
on the steering wheel and would not make eye contact with Everton. When
Everton was talking to the driver, Everton noticed a passenger (later identified as
Trevino) stand up in the back of the bus. The passenger was “acting in a nervous
manner” and “pacing back and forth.” Everton testified that it appeared the
passenger was looking for a back way to get off the bus. None of the other
passengers acted upset or nervous. According to Everton, the bus driver gave

Everton permission to search the bus. With the assistance of a K-9 narcotics dog,



Deputy Everton searched the bus. The dog alerted to a “sleeper berth” area, an area
typically used by the drivers. Drugs were located beneath a mattress in a hidden
compartment cut out of the flooring of the sleeper berth area on the bus. Trevino
had been sitting in the “approximate location” of the sleeper berth, where law
enforcement found the drugs. There was fresh sawdust in the inside of the
sleeper berth. Inside Trevino’s luggage, they found a sanding device which
Deputy Everton testified is consistent with the type of tool a person might use to
create hidden compartments for hiding contraband. Everton testified that when he
boarded the bus to speak with the driver, Trevino was the only passenger who
stood up, and Trevino was standing in the area where the drugs were found.

Law enforcement attempted to obtain fingerprints from the bundles or
packaging of the drugs, but no fingerprints were obtained. The lack of fingerprints
did not surprise the officers. According to Deputy Everton, drug couriers often
“wear gloves to keep from, number one, touching [the packaged drugs] and
keeping the chemicals from absorbing into their—into their blood stream.”
Furthermore, Everton testified the bundles recovered “were covered in axle grease
and mustard and then wrapped in cellophane, and then more axle grease and

mustard, and then vacuum sealed together.”



Other law enforcement officials also assisted in the investigation at the scene
of the stop, including Deputy Alfredo Aguirre and Splendora Police Corporal
Eddie Hernandez. Hernandez speaks fluent Spanish and has special training in
drug interdictions and apprehending couriers and drug dealers. Both Aguirre and
Hernandez observed Trevino acting nervous and talking to the bus driver after
everyone exited the bus. Hernandez testified that he observed Trevino and the bus
driver talking to one another and that Trevino appeared to be “nervous.” Further,
he observed that Trevino’s seat was in “the approximate location” of the sleeper
berth towards the back of the bus, and that in his opinion the demeanor of Trevino
and the bus driver indicated guilt when the hidden compartment was discovered.

When the passengers were interviewed by the law enforcement personnel at
the scene, several of the passengers told Deputy Everton that during the trip the
driver and Trevino both paid particular attention to the sleeper berth, and that
Trevino got mad at another passenger that attempted to look inside the berth. The
driver and Trevino told passengers on the bus that they were “not to go in it
for any reason.” One of the passengers, A.G., testified that Trevino told the other
passengers not to go near the sleeper berth and that he got mad at her when her

eight-year-old daughter, also a passenger on the bus, tried to look inside the sleeper



berth. A.G. further testified that she was extremely frightened when she learned
that the bus was transporting drugs.

Trevino and the driver were both detained and questioned. Detective
Spencer obtained a statement from Trevino and the statement was admitted into
evidence without objection from Trevino. Trevino initially told Detective Spencer
that he was on the bus traveling to Blytheville, Arkansas, to work in a “cotton
field.” Trevino had in his possession upon arrest a one-way ticket to Blytheville,
Arkansas, that he paid for with cash. According to Detective Spencer, Trevino also
admitted that he told passengers to stay away from the sleeper berth but he claimed
he only warned them to stay away “because they have personal stuff in there.”
Trevino denied acting “aggressively” toward any of the passengers. According to
Detective Spencer, Trevino’s luggage and its contents did not match his story.
Trevino was also found in possession of a cellular phone and a series of text
messages were recovered from it. Detective Spencer testified that some of the
conversations were with an unidentified person with a 214 area code. A summary
of some of the messages from the cellular phone was admitted into evidence
without any objection from Trevino. According to Detective Spencer, the text

messages to and from Trevino’s wife were inconsistent with Trevino’s story about



traveling to Blytheville, Arkansas, and there were some messages that “were
specifically talking about -- about drugs, the purchase of drugs, narcotics.”

Issues on Appeal

In his corrected appellate brief, Trevino states that his issues include what he
phrases as eleven issues. Taking the corrected brief as a whole, and combining the
related or restated issues, we summarize the issues Trevino raises as follows:

1. The evidence is legally insufficient to sustain the verdict.

2. The trial court committed reversible error when it instructed the jury “on the
presumption of innocence.”

3. The trial court committed reversible error when it refused to provide the jury
with a definition of “reasonable doubt.”

4. The trial court committed reversible error in denying Trevino’s motion for
mistrial which was made during the State’s closing argument.

5. The State’s reference to “community expectations” during closing argument was
improper, and constituted fundamental constitutional error.

6. The trial court committed reversible error in conducting the hearing on the
motion to suppress in the presence of the jury.

7. The State’s argument during the punishment phase was improper and in
violation of article I, section 10 of the Texas Constitution.

8. The trial court committed fundamental error in commenting on the weight of the
evidence when it referred to a “drug cartel.”

9. Trevino’s trial counsel provided ineffective assistance of counsel by failing to
object to the trial judge’s alleged comment on the weight of the evidence
connecting the defendant to a drug cartel.
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10. The trial court erred in admitting testimony from one of the State’s witnesses
regarding the “societal costs of drug use][.]”

11. The clerk committed reversible error by improperly conducting a “shuffle” of
the panel.

Legal Sufficiency of the Evidence

In Trevino’s first issue he challenges the legal sufficiency of the evidence to
sustain the jury’s verdict. More specifically, he argues that there is insufficient
evidence of “knowledge” and that the evidence was “inadequate” to show
“affirmative links” between the contraband and Trevino.? Trevino contends that he
was merely one of many passengers on the bus and that the drugs were “found in a
secret compartment, under a mattress, in a bag, under a trapdoor, inside a private
sleeping compartment for relief drivers, while [as a] passenger [he] was in the
public area of the bus.”

The “Jackson v. Virginia legal-sufficiency standard is the only standard that
a reviewing court should apply in determining whether the evidence is sufficient to
support each element of a criminal offense that the State is required to prove
beyond a reasonable doubt.” Brooks v. State, 323 S.W.3d 893, 895 (Tex. Crim.

App. 2010) (citing Jackson v. Virginia, 443 U.S. 307, 319 (1979)). In evaluating

’In his brief Trevino challenges the legal sufficiency of the evidence
regarding possession, and he does not challenge the intent-to-deliver element of the
offense. See Tex. Health & Safety Code Ann. § 481.112(f) (West 2010).
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the legal sufficiency of the evidence, we review all the evidence in the light most
favorable to the verdict to determine whether any rational fact finder could have
found the essential elements of the offense beyond a reasonable doubt. Id. at 902
n.19; Hooper v. State, 214 S.\W.3d 9, 13 (Tex. Crim. App. 2007).

The jury is the ultimate authority on the credibility of witnesses and the
weight to be given their testimony. Brooks, 323 S.W.3d at 894; Penagraph v. State,
623 S.W.2d 341, 343 (Tex. Crim. App. 1981). We give full deference to the jury’s
responsibility to fairly resolve conflicts in the testimony, to weigh the evidence,
and to draw reasonable inferences from basic facts to ultimate facts. Hooper, 214
S.W.3d at 13. If the record contains conflicting inferences, we must presume that
the jury resolved such facts in favor of the verdict and defer to that resolution.
Brooks, 323 S.W.3d at 899 n.13; Clayton v. State, 235 S.W.3d 772, 778 (Tex.
Crim. App. 2007). We also determine whether the necessary inferences are
reasonable based upon the combined and cumulative force of all the evidence
when viewed in the light most favorable to the verdict. Clayton, 235 S.W.3d at
778. We may not substitute our judgment concerning the weight and credibility of
the evidence for that of the jury. King v. State, 29 S.W.3d 556, 562 (Tex. Crim.
App. 2000). Furthermore, the jury is the sole judge of the credibility of the

witnesses and is free to accept or reject some, all, or none of the evidence



presented by either side. Lancon v. State, 253 S.W.3d 699, 707 (Tex. Crim. App.
2008).

To establish possession of a controlled substance the State must establish
that the person voluntarily “possessed” the contraband. See Tex. Penal Code Ann.
8 6.01(a) (West 2011). Possession is voluntary “if the possessor knowingly obtains
or receives the thing possessed or is aware of his control of the thing for a
sufficient time to permit him to terminate his control.” Id. § 6.01(b) (West 2011).
When a defendant does not have exclusive possession of the place where the
contraband was found, the reviewing court must examine the record to determine if
there are additional independent facts that “affirmatively link” the defendant to the
contraband. See Poindexter v. State, 153 S.W.3d 402, 406 (Tex. Crim. App. 2005).
The requirement of “affirmative links” is aimed at protecting innocent bystanders
from conviction based solely on their proximity to someone else’s contraband. Id.

Some of the factors recognized by courts to “affirmatively link” a defendant
to contraband include whether: (1) the defendant was present during the search; (2)
the contraband was found in plain view; (3) the defendant was in proximity to and
had accessibility to the contraband; (4) the defendant had a right of possession to
the place where the contraband was found; (5) the defendant made incriminating

statements when arrested; and (6) the defendant’s conduct indicated a
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consciousness of guilt. See Evans v. State, 202 S.W.3d 158, 162 n.12 (Tex. Crim.
App. 2006); Nixon v. State, 928 S.W.2d 212, 215 (Tex. App.—Beaumont 1996, no
pet.). It is “not the number of links that is dispositive, but rather the logical force of
all of the evidence, direct and circumstantial.” Evans, 202 S.W.3d at 162.

The record reveals “affirmative links” that a rational fact finder could have
concluded connect Trevino to the heroin and cocaine found on the bus. The drugs
were found in a sleeper berth in an area near Trevino’s seat on the bus, Trevino
warned other passengers to stay away from the sleeper berth and visibly got upset
when another passenger tried to open the door to the sleeper berth, Trevino was the
only passenger that stood when police entered the bus, Trevino appeared nervous
and looked like he was trying to find an exit off the bus and paced back and forth,
Trevino gave a statement at the scene, and the information he provided to the
officers did not fit with where he was going, what he intended to do, and why he
had the possessions that he did. Trevino was also found with a cellular phone that
contained text messages that “were specifically talking about -- about drugs, the
purchase of drugs, narcotics.”

Viewing the evidence in the light most favorable to the verdict, we conclude
that there are sufficient affirmative links to enable a rational jury to have

determined that Trevino was in possession of the drugs recovered from the bus,
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and the evidence was legally sufficient to support Trevino’s convictions on both
counts. See Evans, 202 S.W.3d at 162; Brooks, 323 S.W.3d at 902, n.19. We
overrule issue one.

Instruction Regarding Presumption of Innocence

In his second issue, Trevino complains that the trial judge improperly stated
the presumption of innocence when she read the charge aloud to the jury.
Specifically, Trevino complains of the following statement made by the trial court
when reading the charge: “The presumption of innocence alone is sufficient to
acquit the Defendant unless the jurors aren’t satisfied, beyond a reasonable doubt,
of the Defendant’s guilt after careful and impartial consideration of all the evidence
in the case.” (emphasis added). The written charge states as follows: “The
presumption of innocence alone is sufficient to acquit the defendant unless the
jurors are satisfied beyond a reasonable doubt of the defendant’s guilt after careful
and impartial consideration of all the evidence in the case.” (emphasis added).
During the trial, Trevino made no objection to the charge as read or submitted to
the jury.

When the appellant fails to make an objection to an alleged jury charge at
trial, an appellant must show that the alleged error created “egregious harm,” i.e.,

such harm that he did not have a fair and impartial trial. See Almanza v. State, 686
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S.W.2d 157, 171 (Tex. Crim. App. 1985) (op. on reh’g). Egregious harm is present
where the error goes to the very basis of the case or vitally affects the defensive
theory. See Ex parte Smith, 309 S.W.3d 53, 63 (Tex. Crim. App. 2010). The actual
degree of harm is assessed in light of the entire jury charge, the state of the
evidence, the arguments of counsel, and any other relevant information in the
record. See Almanza, 686 S.W.2d at 171. Reviewing courts should use common
sense in determining whether there is a reasonable likelihood that the jury was
misled. See Mireles v. State, 901 S.W.2d 458, 460 (Tex. Crim. App. 1995).

The alleged error appears to involve one word wherein the trial judge was
heard to say “aren’t” rather than *“are” as contained in the written charge which was
submitted to the jury. We conclude that the alleged misreading of the one word by
the trial judge did not amount to “egregious harm,” especially when considered in
light of the remainder of the charge as a whole both as read to the jury and as
written and given to the jury, as well as in light of the arguments of counsel made
during closing argument and the overall context. The court simply misread a word
in the charge. In the context of the alleged misreading, the mistake was cured by
the submission of a correct written instruction. See Ramirez v. State, No. AP-
76100, 2011 WL 1196886, at *18 (Tex. Crim. App. Mar. 16, 2011) (not designated

for publication) (“The context makes clear that the trial court simply misread one
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word of the written jury instruction[,]” finding no error.); Gulf Ins. Co. v. Gibbs,
534 S.wW.2d 720, 725-26 (Tex. Civ. App.—Houston [1st Dist.] 1976, writ ref’d
n.r.e.) (the incorrect reading of a charge was corrected by the submission of a
written charge). We overrule this issue.

Trial Court’s Refusal
to Provide the Jury a Definition of “Reasonable Doubt”

During the jury deliberation, the jury sent a question to the court wherein the
jury asked: “Can we get read a definition of reasonable doubt?” The trial court
provided a written response to the question as follows: “We cannot answer your
question. Please continue to deliberate.” At trial, both the State and Trevino agreed
with the response that was provided by the trial court.

Trevino argues for the first time on appeal that the trial court committed
reversible error when it refused to provide the jury with a definition of “reasonable
doubt.” Trevino argues the trial court should have provided the jury with a
definition of “reasonable doubt,” and further that the failure to do so, when
combined with the alleged error regarding the presumption of innocence, amounts
to a constitutional violation of Trevino’s due process rights under the Fourteenth
Amendment to the U.S. Constitution and the due course of law provision to the

Texas Constitution.
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In Texas, a jury instruction regarding the definition of “reasonable doubt” is
no longer required. Paulson v. State, 28 S.W.3d 570 (Tex. Crim. App. 2000). The
Court of Criminal Appeals has overruled prior precedent requiring that the jury in a
criminal case be instructed on the definition of “beyond a reasonable doubt”
holding that “the better practice is to give no definition of reasonable doubt at all to
the jury.” Id. at 573 (footnote omitted). However, the Court in Paulson also noted
that if both parties were to agree on a submitted definition, “it would not constitute
reversible error for the trial court to acquiesce to their agreement.” Id. There is
nothing in the record before us to indicate that Trevino objected to the instruction
at issue. Furthermore, Trevino did not submit a requested instruction on the
definition of “beyond a reasonable doubt,” and the parties did not agree upon a
definition thereof. Trevino and the State agreed on the record with the answer the
trial court provided to the jury’s question. Therefore, we conclude the trial court
did not commit error in refusing to provide a definition of “reasonable doubt.”® 1d.
We overrule this issue.

Trial Court’s Refusal to Grant a Mistrial and

*Because we have determined that the trial court did not commit error, we
need not address Trevino’s constitutional challenge wherein he argues that the
alleged error caused “egregious harm” and violated his due process rights under
the Fourteenth Amendment to the U.S. Constitution and the due course of law
provision to the Texas Constitution. See Tex. R. App. P. 44.2,

15



Statements Made During Closing Arguments

Next, Trevino argues that the trial court committed reversible error in
refusing to grant him a mistrial in response to the State’s closing argument. More
specifically, he says: “The state argued that the defendant should have presented
witnesses to prove he was a ‘good guy’ . . . in derogation of the court’s charge that
he had no duty to present evidence.” The following exchange occurred during the
State’s closing argument:

STATE’S ATTORNEY: If this guy was such a great guy -- we didn’t

hear from one person in his family. He didn’t even put his mom on the

stand.

DEFENSE ATTORNEY: Objection. You told the jury, and it’s in the

instruction, we don’t have to do any of that. That is improper

argument, Judge.

THE COURT: I’'ll sustain the objection.

DEFENSE ATTORNEY: We’ll ask for a limiting instruction, Judge.

THE COURT: Ladies and gentlemen of the jury, please disregard the
comment of Counsel.

DEFENSE ATTORNEY: Judge, at this time we’re going to move for a
mistrial.

THE COURT: I’m going to deny your request.
We review a trial court’s decision to grant or deny a motion for mistrial

under an abuse of discretion standard. See Archie v. State, 221 S.W.3d 695, 699
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(Tex. Crim. App. 2007); Hawkins v. State, 135 S.\W.3d 72, 77 (Tex. Crim. App.
2004); Ladd v. State, 3 S.W.3d 547, 567 (Tex. Crim. App. 1999). We will uphold
the trial court’s decision if it is within the zone of reasonable disagreement. See
Montgomery v. State, 810 S.W.2d 372, 391 (Tex. Crim. App. 1990). In reviewing
the trial court’s decision to deny a mistrial, the reviewing court will focus on the
“severity of the misconduct,” the curative measures taken by the trial court, and the
certainty of conviction absent the misconduct. See Hawkins, 135 S.W.3d at 77. In
most cases, the trial court’s instruction to disregard will cure any error. Wesbrook
v. State, 29 S.W.3d 103, 115 (Tex. Crim. App. 2000).

A defendant has a right not to testify at his trial under the Texas and United
States Constitutions, as well as under Texas statutory law. U.S. Const. amend. V;
Tex. Const. art. I, 8 10; Tex. Code Crim. Proc. Ann. art. 38.08 (Vernon 2005).
And, a prosecutor’s comment regarding the defendant’s failure to testify amounts
to an impermissible comment only if, when viewed from a jury’s standpoint, the
comment is manifestly intended to be, or is of such character that a typical jury
would naturally and necessarily take it to be, a comment on the defendant’s failure
to testify. Cruz v. State, 225 S.W.3d 546, 548 (Tex. Crim. App. 2007); Bustamante

v. State, 48 S.W.3d 761, 765 (Tex. Crim. App. 2001).
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In the case before us, however, Trevino is not arguing that the State
commented upon his failure to testify, but rather that the State commented about
his failure to call any witnesses. Our courts have consistently held that the State
may argue in its closing argument that the defendant failed to present evidence in
his favor. See Bible v. State, 162 S.W.3d 234, 249 (Tex. Crim. App. 2005) (stating
that State may comment on defendant’s failure to call certain witnesses and such
comment is not impermissible attempt to shift burden of proof); Jackson v. State,
17 S.W.3d 664, 674 (Tex. Crim. App. 2000) (prosecutor’s reference during closing
argument to defendant’s failure to produce expert testimony was not improper
because the remark did not fault the defendant for exercising his right not to
testify); Patrick v. State, 906 S.W.2d 481, 491 (Tex. Crim. App. 1995) (holding
that a prosecutor’s comment is not improper if it “can reasonably be construed to
refer to appellant’s failure to produce evidence other than his own testimony”);
Rodgers v. State, 486 S.W.2d 794, 797 (Tex. Crim. App. 1972) (explaining that a
prosecutor may comment on the accused’s failure to call a witness absent a
showing that the witness was incompetent or that the accused could not, despite his
exercise of due diligence, secure the witness’s attendance at the trial); Baines v.
State, 401 S.W.3d 104, 107-08 (Tex. App.—Houston [14th Dist.] 2011, no pet.)

(holding that a prosecutor’s comment on the defense’s failure to subpoena two
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witnesses was not error); Caron v. State, 162 S.W.3d 614, 618 (Tex. App.—
Houston [14th Dist.] 2005, no pet.) (noting that “[d]uring jury argument, the State
may comment on appellant’s failure to present evidence in his favor”); Lee v. State,
21 S.W.3d 532, 544 (Tex. App.—Tyler 2000, pet. ref’d) (prosecutor’s comment
on the accused’s failure to call the doctor that the accused told a witness he had
taken the victim to see was not improper jury argument).

Considering the entirety of the State’s argument and the context of the
statements at issue, we conclude that the trial court did not commit error in
refusing to grant a mistrial. Furthermore, we find that the error, if any, had but a
minimal effect and was cured by the trial court’s instruction to disregard the
comments. See Wesbrook, 29 S.W.3d at 115. Moreover, on this record, the jury
would have convicted Trevino even absent the alleged misconduct. See id. We
overrule this issue.

In addition to the foregoing, Trevino also contends that the State made
improper arguments during the closing that referred to “community expectations”
and constituted fundamental error. The last statement made by the State during its
closing was as follows:

If you want our community to be known as a place that does not

tolerate this crap and what it brings and the collateral effects, you
respond with one word twice, “Guilty.” Thank you.
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And, Trevino argues on appeal that the State made “bolstering” arguments about
the officers or law enforcement personnel. During trial, the defense made no
objection to the statements. Trevino contends on appeal that the arguments caused
harmful error because he contends the evidence in this case “was so weak and
depended so much on the credibility of the officers[.]”

In general, a proper jury argument will fall within what courts generally
describe as one of four categories: summation of the evidence, reasonable
deductions from the evidence, response to opposing counsel’s arguments, and
pleas for law enforcement. See Cannady v. State, 11 S.W.3d 205, 213 (Tex. Crim.
App. 2000). Nevertheless, it is improper for the State to argue that the community
expects a certain verdict or punishment. See Borjan v. State, 787 S.W.2d 53, 56
(Tex. Crim. App. 1990). The State may, however, request the jury to represent or
be the voice of the community when reaching its verdict. See Cortez v. State, 683
S.W.2d 419, 421 (Tex. Crim. App. 1984). The State may also properly remind the
jury that its decision can reflect a desire for strong law enforcement. See Goocher
v. State, 633 S.W.2d 860, 864-65 (Tex. Crim. App. 1982).

Furthermore, to preserve error in cases of alleged prosecutorial misconduct,
the defendant must: (1) make a timely and specific objection; (2) request an

instruction that the jury disregard the matter improperly placed before the jury; and
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(3) move for a mistrial. Tex. R. App. P. 33.1(a); Cockrell v. State, 933 S.W.2d 73,
89 (Tex. Crim. App. 1996). Here, in addition to his failure to object to the
prosecutor’s statement, Trevino failed to request a jury instruction and move for a
mistrial. See Tex. R. App. P. 33.1(a); see also Cockrell, 933 S.W.2d at 89.
Accordingly, we overrule Trevino’s arguments relating to this issue.

Motion to Suppress

Prior to the beginning of the trial Trevino filed a Motion to Suppress the
evidence obtained from the traffic stop arguing that the search of the vehicle was
“illegal, since conducted without a valid warrant, or probable cause, or reasonable
suspicion, in violation of the Fourth and Fourteenth Amendments to the United
States Constitution, Article | 8 9 of the Texas Constitution and Article 38.23 of the
Texas Code of Criminal Procedure.” The trial court asked the attorneys at the
beginning of the trial about pretrial matters and the following discussion took place
in reference to the Motion to Suppress:

THE COURT: Okay. So what do you want to deal with right now,
before we bring the jury in?

DEFENSE ATTORNEY: I’ll leave that to your discretion.
THE COURT: Well, we can deal with extraneous --

DEFENSE ATTORNEY: We can probably put a halt to the day with
my Motion to Suppress Evidence regarding the traffic stop.
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STATE’S ATTORNEY: I respectfully ask that we just carry it with the
trial.

THE COURT: That’s what | want to do.
DEFENSE ATTORNEY: You’re the judge. But if we could have -- if
we could go over the Motion in Limine. | believe | provided that

yesterday. | don’t know if there’s objections to it.

THE COURT: Okay. Have -- Mr. -- Mr. [Prosecutor], have you seen
his Motion in Limine?

When the State called Deputy Everton as a witness during the trial, defense
counsel notified the trial court that Everton was the witness that made the stop and
that the Motion to Suppress related to his testimony.

DEFENSE ATTORNEY: This gentleman is the one who made the

stop, and he is the one who we have the Motion to Suppress, because

of his stop.

STATE’S ATTORNEY: You can carry it. | can --

THE COURT: I’'ll just listen to it now.

DEFENSE ATTORNEY: The motion?

THE COURT: Yeah. | mean -- right, yeah.

DEFENSE ATTORNEY: Thank you.

THE COURT: Thank you for alerting me.

DEFENSE ATTORNEY: Yes, ma’am.

(Proceedings at the bench concluded.)
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DEFENSE ATTORNEY: Are we going to have our hearing with the
jury present?

THE COURT: | was going to do it in front of the jury.

DEFENSE ATTORNEY: Okay. May | proceed?

THE COURT: Yes.

After hearing the testimony, the trial court denied Trevino’s motion to suppress.

Under article 28.01 of the Texas Code of Criminal Procedure, the trial court
Is vested with the discretion of whether or not to hold a hearing on a pre-trial
motion to suppress. See Tex. Code Crim. Proc. Ann. art. 28.01, § 1(6) (West 2006).
The court can hold the hearing, or it can choose to determine whether to suppress
the evidence complained of during the trial on the merits after a proper objection is
lodged. See id.; Black v. State, 362 S.W.3d 626, 633 (Tex. Crim. App. 2012);
Calloway v. State, 743 S.W.2d 645, 649 (Tex. Crim. App. 1988).

Texas Rule of Evidence 103(c) states “to the extent practicable,”
proceedings “shall be conducted . . . so as to prevent inadmissible evidence from
being suggested to the jury by any means[.]” Tex. R. Evid. 103(c). And, Texas
Rule of Evidence 104(c) states that: “In a criminal case, a hearing on the
admissibility of a confession shall be conducted out of the hearing of the jury. All

other civil or criminal hearings on preliminary matters shall be conducted out of
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the hearing of the jury when the interests of justice so require or in a criminal case
when an accused is a witness and so requests.” Tex. R. Evid. 104(c).

No objection on this issue appears in the record, and the failure to object
ordinarily waives the issue on appeal. See Tex. R. App. P. 33.1. Admitting that he
failed to object, Trevino argues in his brief that conducting the Motion to Suppress
hearing in the presence of the jury was a “fundamental error” for which no
objection was required. In support of his argument, he relies on Jackson v. Denno,
378 U.S. 368 (1964).

In Denno, the United States Supreme Court discussed the New York
statutory procedure used by New York courts which allowed submission of the
issue of the “voluntariness” of a confession to be submitted to a jury in the same
proceeding as the guilt or innocence proceeding. The Supreme Court concluded
that the New York procedure violated the due process clause of the Fourteenth
Amendment. See Denno, 378 U.S. at 387-88. We find Denno inapplicable because
Trevino’s Motion to Suppress does not pertain to the voluntariness of a

confession.*

*Trevino also cites to Davis v. State, 368 So.2d 880 (Ala. Crim. App. 1979),
for his argument that “[t]here is no difference between [a] hearing in the presence
of the jury [for] suppression of a confession and [a] hearing in the presence of the
jury [for] suppression of narcotics.” The Alabama opinion is not controlling on this
Court and it does not support his argument. The Alabama Court of Criminal
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In the case at bar Trevino agreed to the procedure adopted by the trial court
to carry the motion to suppress in the trial, and then implicitly agreed to allow the
motion to suppress to be heard “in the presence of the jury.” We conclude, based
upon the record before us, that Trevino waived his objection. Tex. R. App. P. 33.1.
We overrule this issue.

Ineffective Assistance of Counsel

Trevino asserts that he was denied effective assistance of counsel during the
guilt or innocence phase of the trial. Specifically, Trevino complains in two stated
issues that his counsel was ineffective because he “failed to object to the trial
judge’s comment on the weight of the evidence connecting the defendant to a drug
cartel.” To prevail on a claim of ineffective assistance of counsel, Trevino must
satisfy a two-pronged test:

First, the defendant must show that counsel’s performance was

deficient. This requires showing that counsel made errors so serious

that counsel was not functioning as the “counsel” guaranteed the

defendant by the Sixth Amendment. Second, the defendant must show
that the deficient performance prejudiced the defense. This requires

Appeals, in finding the trial court erred in refusing a hearing on defendant’s motion
to suppress outside the presence of the jury and in overruling his objection to such
admission made during the trial, noted that there were “multiple efforts on the part
of [Davis] to prevent the evidence being admitted: (1) by written motion to
suppress and (2) by oral objection during the trial on the merits.” Id. at 882.
Therefore, the facts in Davis are distinguishable from the facts in this case.
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showing that counsel’s errors were so serious as to deprive the
defendant of a fair trial, a trial whose result is reliable.

Strickland v. Washington, 466 U.S. 668, 687 (1984); see also Hernandez v. State,
726 S.W.2d 53, 56-57 (Tex. Crim. App. 1986). An appellant must demonstrate a
reasonable probability that, but for his counsel’s errors, the outcome would have
been different. Bone v. State, 77 S.W.3d 828, 833 (Tex. Crim. App. 2002).
“Appellate review of defense counsel’s representation is highly deferential and
presumes that counsel’s actions fell within the wide range of reasonable and
professional assistance.” Id.

Trevino must prove that there was no plausible professional reason for the
specific acts or omissions of his counsel. See id. at 836. Furthermore, “[a]ny
allegation of ineffectiveness must be firmly founded in the record, and the record
must affirmatively demonstrate the alleged ineffectiveness.” Thompson v. State, 9
S.W.3d 808, 813 (Tex. Crim. App. 1999). The bare record on direct appeal is
usually insufficient to demonstrate that “counsel’s representation was so deficient
and so lacking in tactical or strategic decisionmaking as to overcome the
presumption that counsel’s conduct was reasonable and professional.” Bone, 77
S.W.3d at 833 (citation omitted). With a silent record, we cannot presume that
counsel’s conduct constituted ineffective assistance. See id.; Thompson, 9 S.W.3d

at 813-14.
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Furthermore, Trevino has failed to establish that, but for counsel’s alleged
errors and omissions, the outcome of his trial would have been different. See Bone,
77 S.W.3d at 833, 836-37. Even if trial counsel had objected to the reference made
by the trial court to a “drug cartel,” the evidence was still legally sufficient, based
on the testimony from the witnesses and evidence admitted at trial, for the jury to
have found Trevino guilty on both counts. See Garcia v. State, 563 S.W.2d 925,
928 (Tex. Crim. App. 1978); West v. State, 121 S.W.3d 95, 111 (Tex. App.—Fort
Worth 2003, pet. ref’d); Jensen v. State, 66 S.W.3d 528, 534 (Tex. App.—Houston
[14th Dist.] 2002, pet. ref’d). Trevino’s issues regarding alleged ineffective
assistance of counsel are overruled.

Testimony about Effects of Drugs

In his next issue, Trevino contends that the testimony presented to the jury
by the State “about societal costs of drug use” was improper and inadmissible.
With respect to this issue, the record reveals Trevino made only one objection on
relevancy grounds to one specific question, which was sustained. Trevino failed to
object to any of the other questions relating to the subject or to seek a running
objection.

Q. And what sort of -- what sort of effects do these drugs have on the
individual that uses them?
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A. Well, they cause them -- | mean, they become addicted to them.
That’s pretty much the only thing that they want. They’ll do whatever
they have to do or whatever they need to do to get it.

They’ll spend all their money, their savings, spend everything,
sell whatever they have to to be able to -- in order to get that high, that
euphoria, I guess.

Q. And do -- once that euphoria -- is the euphoria for something like
crack very intense but brief?

A. Yes.

Q. And then if | talk about somebody crashing off of it, what am |
talking about?

A. When the high is gone and they’re craving it again.
Q. Okay. So is there -- is the -- the guy in the --

DEFENSE ATTORNEY: Your Honor, I’m going to object to
relevance.

THE COURT: Sustained.

STATE’S ATTORNEY: Okay.

Q. Needless to say, is it safe to say that based upon what you know,
and the folks that you’ve dealt with over the years, being with the
Sheriff’s Department and the D.E.A., you know of the effects that
cocaine and heroin, in this case, have upon property crimes, crimes
against people, and destroying communities?

A. Yes, very much.

Based on our review of the record, we conclude that Trevino waived his

objection to the testimony in question. Texas law requires a party to continue to
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object each time the allegedly inadmissible evidence is offered, unless the defense
counsel requests a running objection or objects out of the presence of the jury to all
testimony he deems objectionable on a given subject. Ethington v. State, 819
S.W.2d 854, 858-59 (Tex. Crim. App. 1991). Additionally, error in the admission
of evidence is cured when the same evidence comes in elsewhere without
objection. Id.at 858; see also Massey v. State, 933 S.W.2d 141, 149 (Tex. Crim.
App. 1996); Hudson v. State, 675 S.W.2d 507, 511 (Tex. Crim. App. 1984).
Trevino did not object until the subject had already been discussed by the witness
In response to several other questions, and he also did not object to the follow up
questions by the State after his relevancy objection was sustained to one of the
questions.

The principle case upon which Trevino relies on appeal is Ex parte Lane,
303 S.W.3d 702 (Tex. Crim. App. 2009). In Lane, a police officer testified about
what he called an “epidemic” relating to methamphetamine. The Court of Criminal
Appeals held that it was deficient performance by the defense in failing to object to
the testimony because such “is not a factor linking applicant with, or bearing on,
possession of the methamphetamine,” and it was likely to inflame the jury. Id. at
709. But, the Lane Court recognized the difference in the mere possession offense

and the possession with intent to deliver offense, and it noted that with respect to
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the intent to deliver or distribute, testimony regarding the effects of drug
trafficking would be admissible and the trial counsel was not deficient for failing to
object to such testimony relating to the “intent to deliver” offense. See id. at 710-
11. In Trevino’s case, he was charged with two counts of possession of a
controlled substance with intent to deliver and therefore testimony regarding the
effects of drug trafficking would be admissible and trial counsel would not be
deficient for failing to object to such testimony as it could have related to the
“Intent to deliver.” We overrule this issue.

Argument Made During Punishment Phase

Trevino also argues that the State made an improper argument at the
punishment phase of his trial in violation of article 1, section 10 of the Texas
Constitution because it “called for a response from the defendant who did not
testify” and it “was a violation of the defendant’s right not to be a witness against
himself.” And, he contends the error was a fundamental constitutional error. His
complaint stated in his brief is directed to the following statement made to the trial
court by the State during the punishment phase of the trial (the defendant elected to
have the trial court and not the jury decide his punishment).

STATE’S ATTORNEY: (To Defendant) We do not want you here. We are not
down with what you do, Ramiro.
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Trevino made no objection to the statement during the trial, and we conclude that
the overall context and content of the statement does not necessarily call for a
response from the defendant or constitute a violation of the defendant’s right not to
testify. Accordingly, this issue is overruled.

Shuffling of the Jury Panel

Finally, in his last issue, Trevino claims that the court clerk committed
reversible error by “shuffling the voir dire panel without a request from either
party[.]” In support of his argument, he cites to Alexander v. State, 523 S.W.2d 720
(Tex. Crim. App. 1975). We find the facts in Alexander to be factually
distinguishable.

In Alexander, the issue was whether or not the court had a duty to grant the
defendant’s request for a shuffle. See id. at 721-22. Trevino is not complaining
about his or the State’s request for a jury shuffle. When a trial court chooses to sua
sponte order a shuffle, no error exists as long as the trial judge does not deny the
request by a party for a second shuffle. See Wilkerson v. State, 681 S.W.2d 29, 30-
31 (Tex. Crim. App. 1984). Similarly, we conclude that the same analysis should
apply when a clerk of court chooses to sua sponte order a shuffle, and no error
would exist on this record because the court did not deny a request for a second

shuffle. Additionally, because the right to a jury shuffle does not fall within the
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very limited class of rights immunized from a harm analysis by the United States
Supreme Court, the failure to grant a shuffle is subject to a harm analysis. Cain v.
State, 947 S.W.2d 262, 264 (Tex. Crim. App. 1997) (only errors that the Supreme
Court has designated as “structural” are categorically immune from a harmless
error analysis). On the record before us, we conclude Trevino has failed to
establish harmful error. We overrule Trevino’s issues and we affirm the judgments
of the trial court below on both counts.

AFFIRMED.
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