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MEMORANDUM OPINION
We issued a memorandum opinion affirming the trial court’s judgment in this
cause on January 19, 2017. Appellant timely filed a motion for rehearing. We now
withdraw our previous memorandum opinion and judgment issued on January 19,
2017, substitute the following memorandum opinion and judgment in their place,
and overrule appellant’s motion for rehearing. See Tex. R. App. P. 19.1(b) (stating
that our plenary power over a judgment expires thirty days after all timely filed

motions for rehearing are overruled).



Appellant A.A.! appeals from an order terminating her parental rights to her
minor children, S.L. Jr. and A.A. The trial court found, by clear and convincing
evidence, that statutory grounds exist for termination of appellant’s parental rights,
and that termination of appellant’s parental rights is in the best interest of the
children. See Tex. Fam. Code Ann. § 161.001(b)(2)(N), (O), (2) (West Supp. 2016).
In two appellate issues, appellant challenges the legal and factual sufficiency of the
evidence. We affirm the trial court’s order.

BACKGROUND

The Department of Family and Protective Services (“the Department”) filed a
petition which alleged that the children had been taken into its custody on June 29,
2015, “in compliance with § 262.104, Texas Family Code.” In the petition, the
Department requested a full adversary hearing and a temporary order appointing the
Department temporary sole managing conservator of the children. The affidavit in
support of removal alleged that appellant had abandoned the children at a gas station
and had told someone she no longer wished to care for the children. The affiant
averred that appellant’s “inability to be a protective parent places her children at

substantial risk of danger[.]”According to the affidavit, the Department was unable

We will refer to the appellant mother as “appellant[,]” and we will refer to
the minor child A.A. as “A.A.”



to ascertain where appellant was, and appellant has an extensive history with the
Department, including the termination of her parental rights to two other children.
The trial court entered an order for protection of the children in an emergency. In
said emergency order, the trial court found that “there is a continuing danger to the
physical health or safety of the children if the children are returned” and
“[c]ontinuation of the children in the home would be contrary to the children’s
welfare[.]” The trial court named the Department temporary sole managing
conservator of the children and stated that a full adversary hearing would be held on
July 21, 2015. On July 21, 2015, the trial court signed an order extending the
emergency orders, in which it found that the Department had shown good cause to
extend the trial court’s previous orders, and scheduled an adversary hearing for
September 8, 2015.

In its temporary order entered on January 5, 2016, after the adversary hearing
had taken place, the trial court found that there was sufficient evidence to satisfy a
person of ordinary prudence that the children were endangered “by an act or failure
to act of the person entitled to possession.” The trial court also found in its temporary
order that although reasonable efforts had been made to enable the children to return

home, “there is a substantial risk of a continuing danger if [the children] are returned



home.” The trial court noted in the temporary order that although appellant had been
properly notified, she “did not appear and wholly made default.”

The family plan of service for appellant acknowledged that appellant had
denied the allegation of abandonment, and that no evidence to support the
abandonment allegation had been found. The family plan of service stated that
appellant had offered inconsistent information regarding whether she knew that R.R.
had taken the children. In addition, the plan stated that it appears appellant did not
adequately supervise the children and allowed R.R., a reputed drug user, to leave
with the children. In its permanency report filed with the trial court, the Department
noted that abandonment had been ruled out and that it was unable to determine
whether neglectful supervision had occurred. On May 17, 2016, the trial court signed
a permanency hearing order, in which it noted that appellant did not appear despite
having been duly and properly notified. In the permanency hearing order, the trial
court found that appellant was not willing and able to provide the children with a
safe environment. On August 16, 2016, the trial court again signed another
permanency hearing order, in which it noted that appellant had failed to appear and
determined that appellant was not willing and able to provide the children with a

safe environment.



At trial, Raymonica Scypion of the Department testified that after an
adversary hearing, the trial court found that there was sufficient evidence for the
children to be placed into the temporary managing conservatorship of the
Department. Scypion explained that a family plan of service was developed for
appellant, but appellant had not adequately and appropriately complied with the
family plan of service. A copy of the family plan of service for appellant was
admitted into evidence, and Scypion testified that the plan contained specific tasks
appellant would be required to complete in order to obtain return of the children.
According to Scypion, the family plan of service ordered appellant to undergo drug
testing, but appellant never did so. Scypion also testified that appellant failed to sign
a release of information as required by the family plan of service, and appellant failed
to maintain contact with Scypion despite Scypion sending letters to appellant, trying
to call appellant, and attempting to visit appellant’s home.

According to Scypion, appellant had only attended approximately three
scheduled visits with the children. In addition, Scypion testified that she was unable
to verify that appellant had maintained a safe, stable, and drug-free home
environment, as required by the order. Scypion further explained that appellant had
not done the services required of her under the order, such as attending NA or AA

meetings, completing individual counseling, participating in and successfully



completing a psychological evaluation, and completing a drug and alcohol
assessment. Scypion testified that appellant is unable to provide the children with
basic care and a safe and stable home environment, and she testified that she believes
remaining in their current placement is in the best interest of the children. Scypion
explained that the Department’s goal for the children is adoption by their foster
parents, who have cared for the children since they came into the Department’s care.

According to appellant, she did not attend family visits with the children
because she “could tell . . . that they weren’t okay, they were acting different, they
were acting out of behavior, and they didn’t understand why they were being taken
from me[.]” Appellant testified that she feared that she would emotionally damage
the children by coming in and out of their lives. In addition, appellant testified that
she did contact Scypion, but Scypion did not answer.

Appellant explained that while she was at the house of G.O., whose testimony
we will discuss below, R.R. asked to take the children to McDonald’s. Appellant
testified that she strapped the children into R.R.’s car, but when R.R. backed up, she
ran out of gas, so appellant took the children back into the house. Appellant
explained that R.R. tried to get money from G.O. for gas so she could take the
children to McDonald’s, but appellant said no. Appellant testified that she was

watching the children in the house, and she knew something was amiss “[w]ithin



seconds[]” and began asking everyone where the children were. According to
appellant, someone told her that the children were with R.R., and she began trying
to call R.R. and also called her father. Appellant explained that while she was talking
with her father, she learned that R.R. was at the gas station with the children and that
CPS had arrived.

Appellant testified that she had proven that the allegation of abandonment that
led to the removal of the children was false, so the children should have been
returned to her. Appellant testified that the trial judge should not have found
sufficient evidence to place her children under the care of the Department. Appellant
acknowledged that even after she testified at a prior hearing, the trial judge found
sufficient evidence that the children needed to come into the Department’s care, but
she stated “[t]hat’s what happened, but it’s not correct, not how it should [have]
been.” Appellant explained that the Department reviewed the family plan of service
with her, but she did not understand what was being asked of her because she “felt
like there was no need for it.” Appellant testified that she was working to obtain the
children’s return, but she did not see a need to rearrange her life to comply with the
terms of the family plan of service. Appellant testified that she attended classes and
went to “drug things[]” years ago and is currently sober. During cross-examination,

appellant testified that she had two other children who had both been adopted after



the Department became involved. In addition, appellant testified that she has not
seen S.L. Jr. and A.A. or provided for their support for more than six months.
Appellant further testified that she had refused to take drug screens despite being
advised that if she refused, she would be deemed to have tested positive.

Dorothy Stanley, the children’s guardian ad litem, testified that she has visited
with appellant, but appellant has not been cooperative. Stanley testified that
appellant always has an excuse for everything and believes that nothing is her fault.
According to Stanley, the children are currently placed in a foster home, where they
are healthy, happy, and having their needs met. Stanley explained that the foster
parents are willing to adopt the children and are able to meet the children’s physical
and emotional needs, educate them, offer them a stable home, and promote their best
interest. Stanley testified that she believes termination of appellant’s parental rights
and adoption by their foster parents are in the children’s best interest. According to
Stanley, the children would be in emotional or physical danger if they were allowed
back into appellant’s home, and appellant lacks the necessary skills to parent the
children in a safe and stable home environment. Amy Babineaux, the Department’s
supervisor in the case, testified that appellant understood the necessary steps to
obtain the children’s return, but appellant failed to comply with the family plan of

service.



The children’s foster mother, R.F., testified that the children are happy and
healthy, and their needs are being met. R.F. testified that she and her husband wanted
to adopt the children. R.F. testified, “l want everything for them. | want them to go
to college and have their dreams met.” At the conclusion of R.F.’s testimony, the
Department rested.

Appellant called her father J.A. to testify. J.A. testified that appellant called
him and told him that R.R. had taken off with the children by car and that R.R. called
CPS. J.A. explained that he told the CPS worker that R.R. did not have permission
to take the children. J.A. testified that he was willing to take care of the children,
but CPS “wouldn’t talk to [him].” According to J.A., no one from CPS seemed
interested in investigating the truth about what occurred.

G.O., who has known J.A. for several years, testified that on June 29, 2015,
he had people visiting his home for a barbecue, and appellant and her children
attended. According to G.O., the kids turned up missing later that afternoon, and
G.O. believed R.R. had taken them. G.O. testified that appellant had not given R.R.
permission to take the children, and appellant seemed upset. G.O. explained, “I
remember [appellant] saying something about there wasn’t enough gas in the car[.]”
G.O. testified that he was “pretty shocked that [CPS] even had anything to do with

the situation[,]” and that the children were not in any danger when they were with



appellant. G.O. explained that the children seemed to be well cared for. At the
conclusion of the trial, the trial court signed an order of termination.
ISSUE TWO

In her second issue, appellant argues that the evidence was legally and
factually insufficient to establish that she failed to comply with the provisions of a
court order that specifically established the actions necessary for her to obtain the
return of the children after they had been removed due to abuse or neglect. See Tex.
Fam. Code Ann. § 161.001(b)(1)(O) (West Supp. 2016). Because issue two is
dispositive, we address it first.

Under legal sufficiency review, we review all the evidence in the light most
favorable to the finding to determine whether “a reasonable trier of fact could have
formed a firm belief or conviction that its finding was true.” In re J.F.C., 96 S.W.3d
256, 266 (Tex. 2002). We assume that the factfinder resolved disputed facts in favor
of its finding if a reasonable factfinder could and we disregard all evidence that a
reasonable factfinder could have disbelieved or found to have been incredible. Id. If
no reasonable factfinder could form a firm belief or conviction that the matter that
must be proven is true, the evidence is legally insufficient. Id.

Under factual sufficiency review, we must determine whether the evidence is

such that a factfinder could reasonably form a firm belief or conviction about the

10



truth of the Department’s allegations. Id. We give due consideration to evidence that
the factfinder could reasonably have found to be clear and convincing. Id. We
consider whether disputed evidence is such that a reasonable factfinder could not
have resolved that disputed evidence in favor of its finding. Id. If, in light of the
entire record, the disputed evidence that a reasonable factfinder could not have
credited in favor of the finding is so significant that a factfinder could not reasonably
have formed a firm belief or conviction, the evidence is factually insufficient. Id.
The decision to terminate parental rights must be supported by clear and
convincing evidence, i.e., “the measure or degree of proof that will produce in the
mind of the trier of fact a firm belief or conviction as to the truth of the allegations
sought to be established.” Tex. Fam. Code Ann. § 101.007 (West 2014); In the
Interest of J.L., 163 S.W.3d 79, 84 (Tex. 2005). The movant must show that the
parent committed one or more predicate acts or omissions and that termination is in
the child’s best interest. See Tex. Fam. Code Ann. 8§ 161.001 (West 2014); see also
J.L., 163 S.W.3d at 84. We will affirm a judgment if any one of the grounds is
supported by legally and factually sufficient evidence and the best interest finding is
also supported by legally and factually sufficient evidence. In the Interest of C.A.C.,
Jr., No. 09-10-00477-CV, 2011 WL 1744139, at *1 (Tex. App.—Beaumont May 5,

2011, no pet.) (mem. op.). The court need not consider any excuses offered by the
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parent for failure to comply with court-ordered services. In re J.S., 291 S.W.3d 60,
67 (Tex. App.—Eastland 2009, no pet.). Section 161.001(1)(O) allows for
termination if the trial court finds by clear and convincing evidence that the parent
has “failed to comply with the provisions of a court order that specifically established
the actions necessary for the parent to obtain the return of the child who has been in
the permanent or temporary managing conservatorship of the Department . . . for the
abuse or neglect of the child[.]” Tex. Fam. Code Ann. § 161.001(b)(1)(O).
Subsection O of section 161.001(b)(1) includes a risk of abuse or neglect. See In the
Interest of E.C.R., 402 S.W.3d 239, 240, 246 (Tex. 2013). We interpret the terms
“abuse” and “neglect” broadly to include risks or threats presented by the children’s
environment. See In the Interest of J.H., No. 09-15-00171-CV, 2015 WL 5093400,
at *5 (Tex. App.—Beaumont Aug. 31, 2015, no pet.) (mem. op) (citing E.C.R., 402
S.W.3d at 248). “While the State must show the removal of the children occurred
due to abuse or neglect to justify termination under section 161.001(b)(1)(0),
subsection O does not require the State to prove the children were actually
endangered.” In the Interest of T.S., No. 09-13-00463-CV, 2014 WL 1400777, at *5
(Tex. App.—Beaumont Apr. 10, 2014, no pet.) (mem. op.).

Regarding the children’s best interest, we consider a non-exhaustive list of

factors: (1) desires of the child; (2) emotional and physical needs of the child now
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and in the future; (3) emotional and physical danger to the child now and in the
future; (4) parental abilities of the individuals seeking custody; (5) programs
available to assist these individuals to promote the best interest of the child; (6) plans
for the child by these individuals or by the agency seeking custody; (7) stability of
the home or proposed placement; (8) acts/omissions of the parent which may
indicate that the existing parent-child relationship is not proper; and (9) any excuse
for the acts or omissions of the parent. Holley v. Adams, 544 S.W.2d 367, 371-72
(Tex. 1976); see Tex. Fam. Code. Ann. 8 263.307(b) (West Supp. 2016). No
particular Holley factor is controlling, and evidence of one factor may be sufficient
to support a finding that termination is in the children’s best interest. See In re A.P.,
184 S.W.3d 410, 414 (Tex. App.—Dallas 2006, no pet.). The best interest
determination may rely on direct or circumstantial evidence, subjective facts, and
the totality of the evidence. See In re N.R.T., 338 S.W.3d 667, 677 (Tex. App.—
Amarillo 2011, no pet.).

Viewing the evidence in the light most favorable to the trial court’s finding
under subsection 161.001(b)(1)(O), we conclude that the trial court could reasonably
conclude that appellant failed to comply with the provisions of a court order that
specifically established the actions necessary for her to obtain the return of S.L. Jr.

and A.A. after they had been removed for abuse or neglect. See Tex. Fam. Code
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Ann. § 161.001(b)(1)(0); N.R.T., 338 S.W.3d at 677; In the Interest of T.S., 2014
WL 1400777, at *5. In light of all the evidence presented, the trial court could
reasonably have formed a firm belief or conviction that appellant failed to comply
with the provisions of the order that specifically established the actions necessary
for her to obtain the return of S.L. Jr. and A.A after they had been removed for abuse
or neglect. See Tex. Fam. Code Ann. § 161.001(b)(1)(O); N.R.T., 338 S.W.3d at 677;
InreT.S., 2014 WL 1400777, at *5.

With respect to the best interest finding, the trial court heard Scypion and
Stanley testify that it is in the best interest of S.L. Jr. and A.A. to remain in their
current placement, and Stanley testified that the children were healthy and happy,
and their needs were being met in their current placement. In addition, the trial court
heard Stanley testify that appellant lacks the necessary skills to parent the children
in a safe and stable home environment. Scypion testified that she was unable to
verify that appellant had maintained a safe, stable, and drug-free home environment.
“IT]he prompt and permanent placement of the child in a safe environment is
presumed to be in the child’s best interest.” Tex. Fam. Code Ann. § 263.307(a) (West
Supp. 2016). As the sole judge of the credibility of Scypion and Stanley and the
weight to be given to their testimony, the trial court could reasonably conclude that

termination of appellant’s parental rights was in the best interest of S.L. Jr. and A.A.
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See id. 88 161.001(b)(2), 263.307(a); see also J.F.C., 96 S.W.3d at 266; Holley, 544
S.W.2d at 371-72,

We conclude that the Department established, by clear and convincing
evidence, that appellant committed the predicate act enumerated in section
161.001(b)(1)(O) and that termination of appellant’s parental rights is in the best
interest of S.L. Jr. and A.A. See Tex. Fam. Code Ann. § 161.001(b)(1)(0), (2);
E.C.R., 402 S.W.3d at 240, 246; C.A.C., Jr., 2011 WL 1744139, at *1. We overrule
Issue two and need not address issue one. See C.A.C., Jr., 2011 WL 1744139, at *1;
see also Tex. R. App. P. 47.1. Accordingly, we affirm the trial court’s judgment.

AFFIRMED.

STEVE McKEITHEN
Chief Justice

Submitted on December 28, 2016
Opinion Delivered February 23, 2017

Before McKeithen, C.J., Kreger and Horton, JJ.
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